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IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

| JUSTIN E. BRAWNER,

Plantift,
Vs, Case No. 06 CV 3603
STEPHEN ). SCHNEIDER, D.O., and

| SCHNEIDER MEDICAL CLINIC, L.L.C.,
‘4 Kansas Corporation,

Dreferndanits.

jKENI"-EETH L. ROBERTS, Individually and as

the Special Administrator of the Estate of CHONG
(TINA) O, ROBERTS, Deceased, and KENNETH
L. ROBERTS, heirs at law of CHONG (TINA) O

ROBERTS, Deceased,

Plaintift,

{vs- Case No. 06 CV 4620
|

;“:'rTEl-’HF.H 1. SCHNEIDER, 0.0 and

SCHNEIDER MEDICAL CLINIC, L.L.C.,

Defendants.

PATRICLA L. PERKINS, as Special Administratrix
of the Estate of MARK E. PERKINS, Deceased;
pnd PATRICIA L. PERKINS, Individually, and on
behalf of the Heirs at Law of MARK E. PERKINS,
| Jeceased,

PlaintifT,

g Case Mo, 06 CV 4408
B TEPHEN ), SCHNEIDER, D.O.; and
BCHNEIDER MEDICAL CLINIC, L.L.C,,

Defendants.
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| LORILY NN R. TORNQLUIST, Special
 Administratrix of the Estate of ERIC EUGENE

FTORNQUIST, JIR., Deccased; and LORILYNN R.

FTORNOQUIST, Individually, and on behalf of the

| Deccased,
' Plaintiff,

Wi

’!- STEPHEN J. SCHNEIDER, .0 ; and
| SCHNEIER MEDICAL CLINIC, LLC.,

1 Defendants.

Heirs at Law of ERIC EUGENE TORMNQUIST, JR.,

i PATRICIA HAMBELTON, Individually and as
the Administrator of the ESTATE OF
JEFFERY D. HAMBELTON, deceased, and

| PATRICIA HAMBELTON, Individually and

Ei on behalf of ALLISON HAMBELTOMN. an

A adult heir at taw and MEGAN HAMBELTON,
" a minor heir at law of JEFFERY [,

| HAMBELTOMN, deceased,

I
! Plaintiff
| Va.

‘ STEPHEN J. SCHNEIDER, D.0O.; and
TSCHREIDER MEDICAL CLINIC, LL.C.,

- A Kansas Corporation,

Defendants.

| DALLAS GRIFFON and HEATH GRIFFOMN,

': ROBIN GEIST-WICK, Deceased,
I

Plaintifts,
Va.

STEPHEN ). SCHNEIDER, D.C., and
SCHNEIDER MEDICAL CLINIC, L.L.C.,
a Eanzas Corporation,

Defendants.

[ Individually, and on behalf of the Heirs ot Law of
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Case No. 06 CV 4500

Case No. 0T CV 4718

Case Mo, 08 CV 0896
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! F'.CIBE RT WICK, as Heir-at-Law, and a5 the
I ‘%pm.:al Administrator of the Estare of ROBIN
| GEIST-WICK, Deceased,

| Plaintiffs,

Tvs

|

:STEFHEN J. SCHNEIDER, D.Q., and

ISC! NEIDER MEDICAL CLINIC, L.LC.,
izl Kansas Corporation, and
|
{

Case No. 08 CV 0516

LAWRENCE M. SIMMONS, M.D.,

| Defendants.
|
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| MARY KAY MATTSON
Plaintiff,

V5, Case Mo, 07 CV 4739

|5TEFH EN J. SCHNEIDER, DO and
ii SCHNEIDER MEMCAL CLINIC, L.1.C.,
!A Kansas Corporation,

| Drefendants.

| PURSUANT TO K.S.A. CHAPTER 60

it MOTION TO STAY DISCOVERY

COMES NOW, the Defendant, Stephen 1. Schnetder, D.O., by and through his counsel of

' recond, and hereby moves the Court for an Order staving discovery in all of the above-captioned

i
i matters. For cause;

. Recently, the plaintitt in Roberis vs. Schneider has filed a motion to designate a new trial

date and to stay discovery in that case until after the conclusion of the trial of the eriminal charges

against Dr. Schneider. The trial of the criminal charges apainst Dr. Schneiders is scheduled o begin

| February 2, 2009, The Roberts trial date conflicts with the scheduled enminal ral. This same

|| concern applies to at two of the other pending lawsuits, Perkinzand Tormquist, which are scheduled

&
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: to be in trial immediately before and after the criminal trial, and would therefore interfere with
i
i Defendant's dabality 1oy assist with the preparation and trials of those cases and the criminal trial,

Plamntft Robers has also requested a stay of discovery in that action until after the

1
iEmncILm:iun of the criminal tial.  Defendant does nol oppose s stay of discovery, and in fact
|

i believes il is appropniate, so long as the stay applies to all of the pending actions. To permil the stay
il requested by Robents, bul not stay the other pending proceedings, would be unfair and prejudicial
i

|to Defendant. Plaintiffs would effectively be permitied to continue discovery, theugh the other

pending actions, while Defendants are precluded from discovery of Roberts' claim agmnst

| Defendant.
L BRIEF INTRODUCTION TO THE PENDING ACTIONS, COUNSEL, ANDTRIAL
SCHEDULES,

|! There are presently eight lawsuits pending against Defendant Schogider. Plaintiffs Brawner,
i
|| Roberts, Hambelton are represented by Larry Wall and Chan Townsley, Plaintiffs Tomqust,
|
!

Perkins, and Griffon are represented by Andrew Hutton, Plaintiff Wick is represented by Gary

Patterzon and Troy Gotl.  Plmntiff Mattson 15 proceeding pro se at this time. [t should be noted

o thiat the Wick and GrnlTonr cases anise out of care to the same decedent, and will not likely proceed

as separate lawsuits, but rather as a single action.
Tralsare scheduled to occur 1n Brawner beginning Ociober 14, 2007; in Perkins beginming

v January 6, 2009, in Roberts beginning January 27, 2009; and in Tomguist beginning March 3, 2004,

| Trials of Hambelion and Wick/GrifTon are scheduled for July and August of 20009, respectively.

| Mattson is not yet scheduled for discovery or trial. As previously indicated, the trial of the criminal

charges agamst Defendant is scheduled o hegin February 2, 2009.
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! I1. INTRODUCTHON TO THIS MOTION,

i. Plaintiff Roberns has filed a motion for a new tral date and to stay discovery in his action.
1l

LA copy of that mation is attached hercto as Exhibit i, Defendant has filed a separate response to
It
il
I that motion, in which Defendant advises that he does not oppose the motion so long as certain other

| conditions also occur, The most significant of those conditions is that a stay be entered in all other

: pending actions agamst Defendant as well. Thus, this motion.

[ Detendant has filed two previous motions to stay, The first was filed in Hunt v. Schneider

%in January, 2006, and resulted in a partial stay for a period of six months. Plaintff Roberts has
III attached Delendants’ Memerandum in Support of that initial motion to stey to his current motion
I_Ilu stay, and asdopted the reasoning stated theredin in support of his motion.  Defendants®
!i Memorandum 15 included as part of Exhibit 1. Defendant filed a second motion Lo stay in June,
I 2007, Plaintiffs invelved at that time, including Roberts, vigorously opposed the motion. The court
 denied Defendant’s second motion to stay.

. Since the previows motions to stay were considered by the cour, significant changes in
!i cireumstances have occurred. First, Defendant has been indicted and a tnal of the cnminal charpes
has heen scheduled. As will be farther discussed below, & primary basis for Plaintiff Hunt's
! opposition to the initial molion W stay was that Defendant was not subject to any formal criminal
charges or proceedings, but rather only an investigation, at thal time. The currenily pending
imdictment and fonmal cominal proceedings foward the tnial of the criminal charges, which were
nol present at the time of the earlier motions, now significantly weigh in favor of the stay.

i Deferdant’s second motion o stay was based primanly on Defendant's very real concemn

| that the discovery process in these civil actions was being improperly used to conduct discovery

e
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|
i
| designed to benefit the crminal investigation, and thereby place Defendant in an unfair predicament

' regarding assertion of his Fifth Amendment nghts. Plisntilfs" counse] denied that discovery was

. o — ,
ibeing conducted for the benefit of the LS, Aftorney™s coominal investigation, and that motion was
|

Hdenied. Recently, however, there have been additional indications of cooperation with the U5,
B
' Attorney by Plaintiffs’ counsel, contrary 1o previous representations in arguments (o the court.
i

i Based on these recent developments, the basis asserted by Defendant in his sccond motion to stay

i but by the fact that it is occurring within the context of pending formal criminal charges against the

Defendant.

is strengthened, not only by the further indications of cooperation with the LS. attormey’s office,

i A third circumstance now exists which was nol present a1 the time the previous motions o
I

: stay were considered by the Court. Plaintiff Roberts, who previously opposed a stay, now seeks
| . . ) . i

| that very remedy.  In addition, while no motion has been filed in the Brawner case, counsel for

:E!rawnerr has informally inquired of Defendants’ willingness to also continue the irial of the

| ] R :
| Branvnsr cose until after the criminal trial has concluded.

1. ARGUMENTS AND AUTHORITIES.

A, The Existence of Pending Criminal Charges Weighs in Favor of a Stav.

As stated shove, Robents has attached Defendanis” Memorandum in support of the initial
motion i stay these proceedings to s carrent motion o stay, adopling the reasons stated therein
in supporl ofhis current motion. Defendanis’ previous memorandum is imcleded as part of Exhibit
| to this motion, and will not be restated here in any detail. The count is referred to the arguments
and authorities presented therein, as well as the response of Plaintiff Hunt to that early motion,

which is attached hereto as Exhibit 2.




i The Response by Hunt was just shord, just five pages long. The majority of that response

‘asserted that a stay was not appropniate because there was no ongoing criminal proceeding. For

i example, Hunt distinguished Gaither v. Districe of Columbia, relied upon by Defendants, because

(it Yinvolved a case where there was an ongoing criminal case. Tt did not involve a situation where

!. s eriminal case *MIGIHT' be filed.” (Exhibit 2, Hunt's Response at p. 3.) Plantiff Hunt made the

I . : :
it same comments regarding the Crawford case relicd upon by Defendants. (Id.)

Finally, in her opposition to the inihal motion to stay, Plaingit Hunt quoted the following
| language trom Mafoney v. Gardon:

In determining whether to grant a stay, a court must also consider the
status of the related criminal proceedings, which can have a
substantial effect on the balancing of the equities. If criminal
indiciments are retumed against the civl defendants, then a court
should strongly consider staving the civil proceedings unti! the
refated cnminal procesdings are resalved

T

(Exhibit 2, Hunt Kesponse at p. 4.)

A cnminal indictment has now been filed against Defendant. Assuch, circumstances weish

B Bl e

- considerably stronger in favor ol 2 stay of these proceedings than they did al the time of the

| previous two motions to stay. The time frame of the requested stay is now fairly definite, with the
-trial of the criminal charges now scheduled. Previcusly, during the investigation stage of the
| criminal proceedings, the length of any stav which might have been entered was far less defining,

Under these circomstances, a stay is appropriate, and is supported even by the arguments previously

asserted in opposition to Defendants” initial motion to stay.

|
I B. A Stay OF Only The Roberts Case Would Unfairly Prejudice The Defendants,

Plaintiff’ Roberts has requested a stay of discovery in his individual action. Howewer,

I T : ; ;
| counsel for Roberts also represents Plaintiffs Brawner and Hambelton in their separate lawsuits

e o
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jlagainst the Defendants.  As such, plaitff’s counsel would be free to effectively continue to
H
|

I periorm discovery by taking depositions or issuing written discovery in other pending cascs,

; The defendants have been conducting discovery in the form of depositions in the Roberes
i
 case over the past several weeks. As aresult of Roberts” Motion to Stay, the deposition of one of

| the treating phyvsicians in that case, Dr. Dwight 5t Clair, which was scheduled to occur April 28,

:: 20408, did not occur.  The deposition of another treating physician, Dr. Raymond Grundmeyer is

!schcdulcd to occur May 9, 2008, and will be precluded by a stay of the Roberts discovery.
I
| Defendants have also been attermnpling to take the deposition of the plaintiff, Ken Roberts.

Although Mr. Roberts' deposition was previously scheduled, defendants have been unable to obtain

|
I
| that deposition to date, Mr. Robenis’ deposition is cerrently scheduled to occur May 16, 2008, and

| will be precluded by a stay of the Roberss lawsuit,

|
I (n the other hand, Plaintiff Brawner has scheduled the deposition of Siobhian Reynolds,
|.
|| to oceur May 12, 2008, In addition, while no notices have issued, plaintift has requested
!

depositions of Connie White, a physician assistant who was employed by the clinic, and Linda

Schneiders sister, Pat Hatcher, dunng the week of May 12% through the 16" The deposition of

Swbian Reynolds has been noticed m only the Brawner case, and thus would presomably proceed
_E despite the entrv of a stay in the Roberes case. Plaintiffs’ counsel could similarly issue notices for
.

i the depositions of Connie White and Pat Hatcher in the Brawaer or Hambelton lawsuits, agam

!

| permitting plaintiffs to proceed with discovery, while delendants are effectively precluded from

performing the discovery which they seek in the Raberis case

The other lawsuils, in which plaintiffs are represented by counsel other than Roberts’

| counsel, are similarly implicated. Throughowt the course of the various lawsuits to date, counsel

! e
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for the various plaintiffs have entered their appearance in lawsuits being handled by other plaintiffs”
counsed, 0 ag to permil them o attend andfor participate in discovery in lawsuis other than those
il in which the plaintifis’ connsel had been actively engaged. Thus, to adeguately and fairly protect
the defendants rom ongoing discovery by plamtifts, while at the same time efTectively precludimg
discovery which defendants wish 1o undertake, o stay of all of the currently pending lawsuits is
NECESSATY,

. The Potential For Misuse Of The Discovery Process To Benefit The Criminal
Prosceution Also Requires A Stay OF These Proceedings.

| 1. Some Briet Procedural Background

subsequent (o the expiration ol the intal six-month stay of parly depositions sn early 20040,
: but while grand jury proceedings were sull underway, Plaintifis ssued notices for the deposition
;' of Dr. Schneider. Plaintiffs” counsel were advised prior to the deposition that Dr. Schneider would

| assert his Fifth Amendment privilege duce to the ongoing coiminal investigation.  Just prior o the

I: deposition, it became apparent that the Plaintiffs would nonetheless question Dr. Schneider sl
|| length, forcing repeated assertions of the Fifth Amendment rghts, and then attempt to use
defendant’s assertions of the Fifth Amendment privilege against him in suppord of motions for
| summary judgment, motions for punitive damages, or otherwise.

Sewveral months later, the scope and nature of the cniminal investigalion appeared to change,

i arwd the matter was transferred to Assistant ULS. Altormney Tonya Treadway in Topeka, Kansas.
i
4 After this apparent change in the nature of the criminal investigation, Dr, Schneider informed
iy

* Plaintiffs that he would withdraw his assertion of his Fifth Amendment rights and make himself
I
available for deposition, Although this occurred at a time when depositions of Dr. Schneider could

have been taken within the existing discovery schedules, Plaintiffs instead requested, and received,

T
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I!Il protective order prohibiting Dr. Schneider from changing his previous assertion of the Fifth
1

|| Amendment privilege in those cases in which he had been deposed.

]
i Counsel for Plaintiffs thereafter indicated that they wished to take the deposition of Dr.

| Schneider in cases which were not subject to the Court's previous order binding Dr. Schneider to
|

i;hir- previous Fifth Amendment assertions. Mr. Wall asked defense counsel o confirm Dr.

|! Schneider’s “availability™ in regards to whether defendant would assent his Fifth Amendment right.
|

[
| I response o s inguiry, counsel for Dr. Schneider in the present actions contacted Dr.

' Schneider’s criminal defense lawyer, David Schippers.
|

| Mr. Schippers had just received the letier from Larry Wall attached hereto as Exhibit 3. In

i thut letter, Mr. Wall stated that he wished to take Dr. Schneider’s deposition, and revealed hat his

loffice “is cooperating fully with the LIS, Attorney that 15 handling the ongoing criminal

|" mvestigation of Dr. Schneider.™ The letter goes on: ““We are sharing all of the depositions and

fexhibitz, and we intend to continue this complete cooperation throughout the litigation.™ (Sec

| Exhibit 3).

i These circumstances gave nse to Defendant’s sccond motion to stay. [ plainly appeared
to Defendant that the conduct of Plaintiffs” counsel and the Assistant LS. Attorney General placed
Dr. Schneider’s constitutional rights in jeopardy by using the civil cases 1o perform an investigation
on behalfof the U.S. Attomey. Defendant further felt that this improper conduct was compounded
by using it as the basis of intimidation, placing Dv. Schineider in a position where he was cither

prejudiced in these civil matters by assertion of his Fifth Amendment rghts, or was deprived of

constitutional and procedural protections in the criminal aroceedings by the improper use of civil

- discovery in these actions.

i1 -10-
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Drefendant's second motion o stay wias demed, and Dr. Schneider’s deposition did then
ltoccur in the cases which were not subject to the court's previous order binding Dr. Schneder to his

|
previous Fifth Amendment asscriions. In light of the representations by plainti ffs” counsel that they

were cooperating with the U.S. Attorney’s ongeing criminal investigation, Dr. Schoeider broadly

asserted his Fifth Amendment at that deposition.

|
i 2. The Use OF Civil Discovery Tools For Investigation Of Cnminal Charges Is
Improper.

| ln {inited States v, Handley, 591 F.Supp. 1257 (N.D.Ala. 1984), a criminal action,

defendants sought to suppress evidence of depositions and other discovery obtained in a civil action

| stemming out of the same events. Afler an initial FBI investigation had been conducted and the

II :
'government's file closed without any prosecution, a private law firm filed a civil lawsuit ansing out

i
i!' of the same cvents, /4 at [258-59. Several defendants and witnesses in that envil action sought to

[
t assert their Fifth Amendment rights, but were precluded from doing so by an order entered in the

'! civil proceeding. M ot 1260-62, Subsequently, the discovery [rom the civil action assisted the
il
! government in its ability to obtain indictments, fd. at 1264-646,

i The Count concluded that o conlinuing purpose of the private law firmin s civil action was
I
i o obtain a reapening of the criminal investigation and ultimately to obiain a federal indictment.

i at 1261, Inits opinion, the Court referred to the relationship between the private law firm and

the government as “a parinership so unusual as to be illegal.” £ at 1270. The circumstances of

Handley arc similar to those presented here, i.e., the use of civil discovery by a private litigant to

| ] support the government’s investigation of criminal charges.

| .
I The Flandley Court compared such use of civil discovery with povernment action in

F violation of Fourth Amendment protections against illeizal search and seizure:

-11-
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[1|he fourth smendment was intended as a restraint on the activilies
I of the government and its agents and is not addressed to actions,
il legal or llegal, of private parties

kg

i A much more difficull issue anses ance the government 13

i| contacted. The fourth amendment is given a generous

i interpretation in order o ensure that its safeguards are wor evoded
: py circuities, Byars v. United States, 1927, 273 L1528, 47 5.C1.

i 248, 71 L. BEd. 320. Fowrth gmendment prolections can be

|
|

H effectively undercus by the intervening agency of nown-

" eoveramental individuals, Accordingly, where federal officials

F actively pariicipate in a search being conducred by private parties

ar else standby watching with approval as the search continues,
I Jederal authorities are clearly implicated in the search and
| maest compor! with fourth amendment requirements,

| United States v. Handley, 391 F.Supp. 1257, 1268-69 (1984 emphasis by Court), quoting

ig Llnited States v. Mekjian, 505 F.2d 1320, 12327 (5" Cir. 1975), The Court entered an order
L
|; suppressing evidence obtained by the government through the civil lawsuwit, noting that it

| perceived “dire and long range consequences il the deposilions are sol suppressed where the
| center was, in effect, the undercover alter ego of the [government]." fd at 1271 {emphasis in

| original).
! Other Count’s have noted the potential for civil proceedings to be improperly used as
|

i| tools of an ongoing cnminal investigation, In discussing the concems regacding parallel civil
! and criminal proceedings, the Dustrict of Columbia Cireait Court of Appeals made the following
COmMments:

i Cither than where there is specific evidence of agency bad faith or
. malicious governmental tactics, the strongest case for defeming
civil proceedings umil after completion of eriminal proceedings s
where a party under indictment for a serious offense 15 required to
defend a el or sdmamstrative action involving the same matter.
The non-criminal procceding, if not deferred, might undermine
the ]:mrt:.-' 5 Fifth Amendment privilege agaunﬂ selft-ncnmination,
expand n v limits of federal

.12




I milc of ciminal procedure 16(h). expose the basis of a defense o
{ the prosecubion i dvance of crivmmal Inal, or alheraese

prepudice the case,

|= Securities and E.'r'ﬂ‘.‘mngé Commission v. Dvesser Indusiries, Inc. 628 F.2d 1368, | 275-T6 (DL,

| Cir. 1980)en banc){emphasis added) cert. denied, 101 5.Cr. 529
Parallcl proceedings may reselt in abuse of discovery because the scope of civil

discovery is broad and requires nearly total mutual disclosure of each party's evidence prior o

trial. Criminal “discovery™ under the Tederal rules, in contrast, is highly restincted.  Afro-Lecan,

fnc,ov, LS, B20 F.2d 1198, 1203 (Fed. Cir. 1987)citation omitted). While civil rules allow

| depositions of all parties 0 the action, Rule 15 of the Rules of Criminal Procedure permits
i _ .
|| party to an action to depose only its own witnesscs, and then only pursuant to a Court order in
]

I
ii exceptional circumstances, ld. Further, Rule 15 provides that the Defendant cannot be deposed

|} without his consent and that the scope of the cross examination must be the same as at tnal. /o
i

Is

l: {citing Fed. B Crim. P. 15(d}). Criminal procedure Rule 16 also significantly restricts

i

Hdiscovery i eriminal cases by deseribing what is discoverable with specificity and detal. Jd
: Unforunately, the broad scope of civil discovery may present to both the prosecution,

and at times the cnmmnal defendant, an imesistible templation to use that discovery (0 one's

i advantage in the cnminal case. /d; See afse, Ex Parte Costal Training Institute, 538 50.2d ot

I 9E1. These abuses of civil discovery may range from surreptitiously planting enminal
investigators in civil depositions, to passive abuses, such as when a civil party, who assents Fifth
Amendment rights, is compelled o refuse to answer questions individually, revealing his weak

. points to the criminal prosecutor.  This point-by-point review of the civil case may lead 1o &

1 “link in the chain of evidence” that unconstitutionally contributes lo the defendant’s conviction.

-13-
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E.-'fﬁ‘ﬂ-.f.éi‘ﬂ.'l. frc v, U5, B200 F.2d at 1198, citing Hoffman v. United States, 341 LS. 479, 486,

1718, C1. 814,818, 95 L. Bd. 1118 (1951,

3. Ongoing Concerns of Use of the Discovery Process o Aszgist the Criminal
Prosecution weigh in Favor of a Stay of the Civil Proceedings

, In response to defendant’s second motion to stay, plamtiffs indicated that their
itDDpErai'u:!-n with the Linited States Attomey consisted of providing copics of deposttions,
‘deposition exhibits and substantive motions from the civil lawsuits without need for subpacnas

ih}r the government, Plaintiffs” counsel further indicated that there had been no participation in

I any other manner or part of any criminal investigation.

As discovery has proceeded, Defendant has continued to be concemed thal cooperation

between plaintiffs' counsel and the U.S. Attomey's office was ccourming beyond that which had

— e 1

Ib been previously stated o the court by plaintiffs' counsel in opposition to defendant’s second

|! mation to stay, To determine the nature and extent of such cooperation, Defendant issued a
|.

| request for production to Plaintiffs Brawner, Roberts and Hambelton, requesting copics of afl

i commuttication botween plaintiffs’ counsel and the United Srates Attomey's office, as well g2 a

|
L issued 1o each of the planndts in those three cases, and the response ssued by each of the

| plaintitts was identical.

copy of the documents which had been exchanged between them. An identical Request was

| A copy of the respanse in the Arawmrer case, consisiing eatirely of ohjctions 1o the

i

| request, 15 attached hereto as Exhibit 4. The objections include the following: *To the extent

I that these plaintifls and their agents have a common interest with the agencies of the federal
povermment such as the United States Attomey's office, the Federal Bureau of Investigation, the

| Kansas Bureau of Investigation, the Drug Enforcement Agency, and/or the Department of

14-
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! Health and Human Services, Office of Inspector General, in suecessfully exposing defendant’s
idih‘d'r'l.ﬂl rmedical practice, plaintifts assert a joint interest privilege, . . " (5ec Exlibat 4.) This
ohjection, asserting a joint interest privilege between plaintifts and the United States Attorney's
office, suggests thal communications and cooperation between plaintilfs’ counsel amd the

Urited States Allorney’s office has been broader than simply providing copies of depositions,

exhibits and motions as has préviously been indicaled as the extent of the cooperalion.
i The court 15 not celled upon here to determine whether improper cooperation has in fact
|

| occurred. The mere indication that it has and may continue to occur to the prejudice of Dr.

Schncider’s constitutional protections related to the criminal proceeding faver the stay of those

|i civil proceedings pending the conclusion of the coiminal trial

| ebjechons to the request for produchion concerming communicahions between plamtifls” counsel

Defendant’s counsel has wntten to plaietiffs’ counsel in an attempt to reselve plainiiffs'
I and the United States Attomey's office. The time for 4 response (o defendant’s counsel’s letter
i has not vet run. However, given the significance o Defendant, both in the civil cases and in the
;5 crimiral proceeding, of the potential that the civil actions have been used w assist in the

! cniminal investigation and prosccution, Defendant requests that the discovery relating 1o the

| single request for production of decuments issued to Plaintiffs Brawner, Roberts and Hambellon
I (see, for example, Exhibit 4) be exempted from any stay permitted herein. Thas limited

|
!| exception from a stay will not prejudice any party herein, and will nssist the court in ruling upoen

| discovery disputes once the stay has been lifted and discovery of these actions resumes,

I D. Recent Efforts by the Government to Obtain Copies of Confidential

Scttlement Agreements and Offers Weighs Strongly in Favor of a Stay.

-1 5
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Recently, the LS. Atomey’s office 1ssued subpoenas duces tecum to Mr, Townsley,
|5|Mr Wall and Mr. Hutton, commanding that they produce copies of any and all settlement

|

i agreements and offers berween the plaintiffs they had represented and Stephen Schneider and/or

the Schneider Medical Clinic, and/or any emplovee of Schneider Medical Clinic, (See Exhibit

WL L EEa

5.3 Dr. Schneider, through his eriminal defense counsel, and the Schaeider Medical Clinie,
thraugh it's counsel, have filed motions to quash the subpoenas. Those motions have not yet

bewen decided.

& However, the efforts by the government to obtain copies of the confidential settlerment
E agreements and offers of setilement exchanged between the partics obviously have a chilling

i" effect on any further settlermnents or settlement negotiations in the civil matters, A stay of these
ih
|| cases until after the conclusion of the criminal trial would remowve the potential for settlements

i
i1 ot any of the pending civil cases 1o be obtmned by the gevernment and, potentially, used against

! the defendant in the criminal proceedings. On the other hand, 3 continuation of these civil suils
!

| during the pendency of the criminal action, given the government's cfforts to obtain copies of

II

o

settlement agreements and offers exchanged between the parties, will discourage further
settlement negotiations or resolution of these cases by settlement.

Iv. CONCLUSION

e B B Pt

WHEREFORE, Defendant prays that his motion be granted and that these actions be

stayed as requested herein,

-16-




Respectlully submitted,

WOODARD, HERNANDEZ, ROTH & DAY, L.L.C.

| (e S L

Chris 5. Cole, #16343
Steven C. Day, #0755
Attarneys for Defendant Stephen J. Schreider, DO,

' NOTICE OF HEARING

Please take notice that the above and foregoing Motion to Stay Discovery shall be heard

before the Honorable Mark Vining, or his desipnee, on _i_p'r; day,  Mos e , 2D0E, at
5] -fl.-“" Sedgwick County Courthouse, 525 North Man, Wichita, Kansad 67203,

i WOODARD, HERNANDEZ, ROTH & DAY, LL.C.
Cl. S 2
_[ Chris S. Cole, #16343 )

Steven C. Day, #0753
Attorneys for Defendant Stephen J. Schneider, DO

=17-
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CERTIFICATE OF SERVICE

'i | do hereby certify that T have served a true and correet copy of the above and foregoing
!| Wotion to Stay Discovery on counsel of record by () placing the same in the LS. mail, firsi-
i clags postage prepaid, () fesimile to telephone numbers below and that the transmissions were
! reported as complete and without error and that the facsimjle machine complied with Supreme
d Court Rule 119¢0)(3), or { X ) hand-delivery, on this, the} % 'day of April, 2008, addressed to the
following:

Andrew W, Hutton

I HUTTON & HUTTOMN

! P.0). Box 638

I Wichita, Kansas 672010638

|
i FACSIMILE: 316-686-1077
| Ateorney for Plaintiffs Griffon, Perkins and Tornguis

}' Larry Wall

i LARRY WALL TRIAL LAW

! 2024 M. Woodlawn, Suite 405

il Wichita, K8 67208

| FACSIMILE: 316-2a7-3567

1 Atterney for Plaintiffs Browner, Hembelton, and Roberiy

|: Chan Townsley
| BRENNAN LAW GROLIP, P.A,
i One Brittany Place
2024 N, Woodlawn, Suite 403
i Wichita, KS 67208
i FACSIMILE: 3 16-682-6222
Artorney for Plaintiffs Brawner, Hambelton and Roberts

Gury Pallerson
i Troy Gott
Patterson, Gott & Burk, L.C.
245 Morth Waca, Suite 405
Wichula, Kansas 67202
Attarneys for flainff Wick

1 Grepory 5, Young

' Hinkle Elkouri Law Firm, L.L.C.

301 M. Main, Suite 2000

f Wichita, KS 67202

i Artorney for Lawrence M. Simons, M.D.

.18.
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Mary Fay Mattson Via U.S. Mail
3000 W. Douglas, #612
Wichita, KS 67203

Flainfl Fro se

Mr. Don D. Gribble, [I

Mr. Randy J. Trout

HITE, FANNING & HONEYMAN, L.L.P.
L0 n, Broadway, Suite 950

Wichita, Kansas 67202

FACSIMILE: 316-267-T803

Atrorneys for Defendant Schneider Medical Clinic, L.1.C.

I! a courtesy copy was hand-deliverad to:
f

The Honorable William 8, Woolley
Distric: Court Judge

Division 23, Room 5-4

sedpwick County Courthouse

525 N. Main

Wichita, K5 672033790

and the ori stinal for filing and one copy were hand-delivered to:

- ——— .

Bemie Lumbrerns, District Coury Clerk
Sedpwick County Courthouse, Civil Dept., | 1th Floor

525 Maorth Main Strect
.'l--. ’ . ]
! i B A

Wichita, K58 67203
Chris 8. Cole, #16343

Attorneys for Defendant Stephen J. Schneider, D.C),
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LARRY WALL TRIAL LAW B T _
2024 North Woodlawn, Sulte 405 . -7 L w0y T
Wichita, Kansas 67202 N 1 S S o et
(316) 265-6000 L™ Bd g MENR Lo & &S
Fﬂl {316} 161‘3 5,51 4 LAk e L s T .' :I. _'. _1. I!'I_EI

.:: P e ' e T 5kl |

IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS ~
CIVIL DEPARTMENT

KENNETH L. ROBERTS, Individually and as
the Special Administrator of the Estate of
CHONG (TINA) O. ROBERTS, Decessed. and
KEMNETH L. ROBERTS, heirs al law of
CHONG (TINA) O. ROBERTS, Deceased,

Plaintaff,
wE.
Case No. 06 CV 4620
STEPHEN 1. SCHNEIDER, D.0.: and
SCHNEIDER MEDICAL CLINIC, L.L.C.,

Defendants,

Pursuant to Chapter 60 K5 A.
FF*5 MOTI FOR NEW E ISCOVE

COMES NOW, the Flaintiff, by and through counsel, Larry Wall of Larry Wall Trial Law
and Chan Townsley, Of Counsel with Brennan Law Group, and maoves the Court for a new trial
setting and to stay pending discovery, Insepport of this motion, the Plaintiff advises the Court that
the foderal criminal tnal of Defendant Stephen J. Schneider, D.O. and his wife Linda Schneider, is
scheduled for February 2, 2009, From the published reports in The Wichita Eagle, it appears this 13
a very, very finmn irial date. This trial date will conflict with the trial date herein which is set far
January 27, 20§09,

It 15 obvious that facts, witnesses, and evidence will be revesled in the erimminal trial of D,

Schneider, and his wife Linda, that will 13l to the issues in the civil case herein.

EXHIBIT




Additionally, Defendant Dr. Schneider and witness Linda Schoeider may testify in the
criminal trial, thus their Fifth Amendment assertions in this civil maner will no longer be valid and
they will be subject o discovery depositions. Thus Plainfiff should be allowed 1o have a short stay
of discovery. Plaintiff suggests discovery be stayed until Aprif 1, 2009, Plaintiff also suggests the
trial date be scheduled for Tuly of 2009, This Motion for a Stay and a short continuance of the trial
date i5 the first requested by Plaintitf and the Court should be informed that Defendants moved for
a sﬁyin related cases and that stay was granted. This request is based on similar reasons. Plaintiff
incorparates Defendants” reasoning in it's “Memorandum in Support of Their Joint Motion ta Stay
Proceedings™ which is attached hereto as Exhibit A.

For further reason for a continuance of the rial date herein and a stay of discovery, Plaintiff
advises the Court that due to the overwhelming influx of Schneider cases, Counsel requests relief
from the current scheduled depositions and discovery due to the press of business. Plaintiff's
counsel has currently notified the Kansas Healthcare Stabilization Fund and KaMMCO of 15
additional Schresder claims. Also, Counsel has approximately 15 additional matters under review.
Eachweek Plaintiff’s counsel receives numerous telephone inquiries T:Eﬂ-.l'd.]'_ngﬂl:'ﬁfﬂ-thmidﬁr cases.
Several of these cases have fust-approaching stamute of limitations. Therefore Plaintiff requests that
the Court grant the continuation of the tral date and the stay of existing discovery in the case herein
due 1o the fact that PlaintiiT™s counsel is unable to adequately meet his professional obligations due
to the extraordinarily high level of new activity in the Schneider cases.

WHEREFORE, Plaintiff prays the Court stay all further discovery in this case, and establish

new discovery deadlines and a new date for the triat of this case.

Respectfully Submitzed,



Ko 5l

Larry Wallﬁ*ﬂ'ﬁ?}l

-AND-

Chan Townsley, #15500
Attarneys for Plainsff

NOTICE OF HEARING
Please take notice that Plaintiff's Motion For New Trial Date and to Stay Discovery, filed
April 16, 2008, will be beard on Apnl 29, 2008, ar £:00 p.m., before Judge William Weolley, in
Room 6-4 at the Sedgwick County Courthouse, 525 M. Main, Wichita, K5 67203.

(e lf

Larry Wall/#07732

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the /& day of April, 2008, the above and
forepoing Plaintiffs Motion for New Trlal Date and te Stay Discovery was served via hand
delivery as follows:

Mr. Randy Troutt
Mr. Don Gribble
HITE, FANNING & HONEYMAN, L.L.P.
100 ™. Broadway, Suite 950
Wichitz, Kansas 67202
- Atarneys for Defendant Schueider Medical Clinic

Steven C. Day, Esq.

Christopher 5. Caole, Esq.

Woodard, Hemandez, Roth & Day, L.L.P.

P.O. Box 127

Wichita, K5 67201-0127

-Attorneys for Defendant Stephen J. Schneider, D.0,



Bernadine Lumbreras, Distnict Court Clerk
Sedgwick County Courthouse, Civil Dept., 11® Floor
525 North Main

Wichiz, K5 67203

and a chamber copy to ;
Judge William Woolley
Sedgwick County Courthouse, Rm. 6-4

525 Morth Main
Wichita, KS 67203

Koy LAY

Larry Wall, #77732
Attorney for Plaintifff
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Woonarp, HERNANDEZ, ROTH & Day, L.L.C,

ATTOREYES AF Lo

Empniot Bats TONTER, Surre 300
257 Nonmu Becatray, PO, Box [27
Wakefa, Mangas BT201-0127

AMESIAB3E Fax: 3128301 25
E-HAR WELs B . B grom

IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

GWEMN B, HUNT and LISA L. PERPY asg
Co-Administrators of the ESTATE OF
KANDACE D. BIBLE, Deceased,

Plainnffs,

Vs, L CeseNo.05 CV 004240
STEPHEN J. SCHNEIDER, D.O,,
DONNA M. §T. CLAIR, D.0).,
KIMBERLY L. HEBERT, P.A.,

CURTIS L ATTERBURY, P A
SCHNEIDER MEDICAL CLINIC, LL.C.

F

Defendants,

u‘#%—‘uuuuu\_'uuy\#uuw

PURSUANT TO ¥.3.4. CHAPTFER 60

DEFENDANTS® MEMORANDUM IN SUPPORT OF
THEIR JOINT MOTION TQ STAY PROCEEDINGS

Elgne 025

COME NOW defendants Stephen 1. Schoeider, D.0., Donna M. 5t Clair, 0.0, Kimberly

L. Heberr, P.A,, Curtis J. Atterbury, P.A., and Schneider Medical Clinic, LL.C. (collectively -

“Defendants™), by and through their counsel of record, and offer the following in support of their

Joint Motien To Stay Proceedings. Defendants ars seeking an Order from the Court staying these |

proceedings for six (6) months, other than setfing the trial date, In addition, Defendants are |

requesting a stay of discavery pending the Cu::-u:‘t'ls rubing oo their motion to stay proceedings and an '
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extensicn of fime in which to respond to any pending discovery should the Court deny Defendants' 5

|
Joint Motion To Stay Proceedings. :

L INTRODUCTION '

Ag stated in their joint motion, Defendants saelk this stay due o the criminal in".fes.tig;uinn'!
being conducted by the United States Attomey for the District of Kansas, The U8, Attomey 15 In!
the process of investigating the Defendants’ activities and practices at the Schneider Medical Ei.inin:-E
Although Defendants do not expect the U.8. Attomey 10 find evidence of any crime, they are fac:dl
with the dilemma of responding to discovery in this civil proceeding and, thereby, possibly waiving
their Fifth Amendment privilege against self-incrimination in the criminal matter or invoking the:r
Fifth Amendment privilage in this civil proceeding which may lead to uﬂv:rs;r: inferences. A sit-]
month stay of this civil procesding will permit Defendants to preserve their Fifth Amendment

privilege agmnst self-incrimination while the U.S. Attorney determines whether to file criminal

charges against any or all of the Defendants, 'This period of time in which Defendants do not Imnwl
i

whether they will face any criminal cherges is cspecially precarious for Defondants and their covnsel |
due to their inahility to know the full scops of legal metters they may be facing.

According o the information available to Defeadants, the criminal investigation should be |
conrcluded within six months. Because criminal charges are not curreatly pending, Defendants are
requesting a six-month stay, which is an eppropriate smovnt of dme under the circumstances.

Defendants are not attempting to unceasonably delay the resolution of Plaintiffs' claims, es

demmionsirated by the ot they are not requesting that the Court delay in scheduling & trial date. With

20 many parties being invalved, it iz liceby thar the trial date will ba serin 2008, Thus, the Court may

schedule a trial date now that will not be adversely impacted by a six-month stay. j
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1

Permitting the requested stay will not deley the trial of this mamer. Consegquently, Wilhﬂ“fg
prejudicing Flainufts, Defendants will be perrnitted to preserve their Fifth Amendment right :lgﬁinszé
gelf-incrimingtion, [f the 1.8, Attormey does not file any criminal ch..a.rgc.s apainst them, Dnﬁ:r.dnnl:s:é
will avaid the dilemmma described above, If at the conclusion of the cnminal investigation the Usi
Astorney Bles any erirmanal charges ggainst ihem, Defendants and their counsel w:il-t be able to mu]u:g
maore m'nn'ned decisions regarding their Fifth Amendment privilege. [n addition, if the U-S.!
Atterney files criminal charges, the stey proserves the sfafur guo which has the potentizl ﬁrl
bepefitting the government and Planeiff. | [

When addressing a request for a stay such as this, the Court is called upon to consider ﬁ'-'El
factors. These factors will be discussed below, and Defepdants will demonsteate that the factors
weigh in faver of granting their motion. Although s stay in a civil case is an cxtracrdinery remedy.
the farts presented here, especially the fact that the requested six-month stay will not a.d'-.fe.rsel}ri
impact the tial date, justify granting Defendants” motion to stay proceedings,

II. ARGUMENTS AND AUTHORITIES

A. The Court Has The Power To Grant A Stay And There Are Parallel
Criminal And Civil Matters Pending That Justify Defendants’ Request For A Stay

Before discuasing the five factors the Court must address when making its determination of}
|
whether a six-month stay is appropriate, several preliminary matters shoold be mentioned, First, thﬁi

Court has the power to stay proceedings. “TT]he power to stay proceedings is incidental to the power
inherent in every court o control the disposition of the canses on its docket with economty of time
and effort for itself, for counsel, and for fitigants” Londic v. North Americen Co, 200 U5, 248,

254, 57 8. Cr 183, £1 L. Ed. 153 (1936). A court may dacide to stay proceedings for 2 variety ol
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ceasons. See e.g., Henry, Administrator v. Stewart, 203 Ken. 285, 295, 454 P.2d 7 (1969 [ dutnr:t'!

court properly stayed procesdings in state court pending determination of an action in federal wourt,,

L both were civil actions). A court’s decision (o grant a stay in @ clvil action where thers are cﬁminali

: |
charges pending against 4 party is an exercise of discretionary power, Srate ex rel, Stovall 1:|

i
3 t
Tn ardar to justify a discussion of the basis for Defendants’ reqeest for a six-month stay, ‘WE]'

Meneley, 271 Kan 355, 355, 367, 22 P.3d 124 (2001).

should sstablish that there are parallel proceedings, one a eriminal matter and the ather this civil
action, that involve overlapping issues and fects. In their petition, Plaintiffs allege *Dir. Err;hnmdﬁr'
breached his professional duty of care owad to Defendant Bible by wniting, isstting and p:":r"-"idihﬂgf
to Decedent Bible prescriptions for numerous addictive pain medications and other drugs ™ (Pefiti on!
at §21.) Plaintiffs make identical allegations apaingt Dr. St Clair, Mz, Hebert and Mr. Atterbury.
(Petition ut §§36, 53, 68.) Plaintffs further allege Schnsider Medical Clinic is vicariously liable for
the actions of Dr. 5t. Clair, Ms. Hebé:n and Mr. Atterbury, (Petition et §81.)

Although the U.S. Attomey has oot filed eriminal charpes agaﬁst any of the Defendants,
Defendants believe there is o dispute among the parties that the US. Aftoney is GLrn*E::'lti:.-’i

investigating Defendants’ actions and practices at Schneider Medical Clinic and thatthe focus of the

investigation relates to "writing, issuing and providing . .. prescriptions for . . . pain mcdicutinusandi
ather drugs.” Dr. Schoeider was scheduled to testify before the United States Grand Jury iﬂ'j
Drecember 20035, which was reschaduled for Janwary 2006, Inaddition, the 1.5, Attorney has taken !
medical records from Schneider Medicel Clinfe. Some astivities relating to the govemment’s
investigation have been reported in the local newspaper, The Wichita Eagle. Should Plaintiffs

dispute the fact that the U.S, Anorey is Investigating facts and issuss thar overlap with this civil’
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procescdhing, Defendants will provide the Court with addidopal documentation establishing U:ue:

i

| existence and subject mattes of the criminal mvestigation in their reply. L

| !

| Crae to the parailel criminal investigation and this civil sction, Defendants are presented withs
1
I

. |
the decision of whether to invoke their Fifth Amendment privilege agzins selfiincrimination. "hmi
individoal's Fifth Ameadment right to aveid self-incrimination may be invoked in any procesding, |

L
inchading civil or administrative.” Winstonv. Kansas Dept. of SRS, 274 Kan, 196, 408, 49 34 1274

il

(2002). The Fifth Amesdment’s privilege ageinst selfuincrimination is found in the Elﬂl:hd.]ilﬂtll'si

[ N

clause that smies po person “shall be compeiled in any Criminal Case o he & witness agﬂinsnl
himselfl” The Xaosas Constitution, Bill of Rights Section 10, contains the same protection and

stales, "No person shall be a witness against himself” These constitutional protections are:

reinforced by Kansas' evidence statures. For example, K.S. A, G0-+23(a) provides, “Every person

Bas m eny criminal 2cticn in which he oy she is 2n accused & prvilege not to be called as 3 witness

r—rm L —

and not to testify.” |

: i
i Defendants admit that they have no absolute right or constirtional protection not to be forced |

e e

'l to choose hetween testifving in e civil matter and asserting their Fifth Amendmeat privilege. See
Menelgy, 271 Kan at 369, “Nevertheless, a coust may decide o ils discretion fo stay civil
proceedings, postpone eivil discavery, or iinposs protective arders and conditions “when the interests |

of justice seem to require such action, sometimes at the request of the prosecation, . . sometimes at

. the request of the defense[.]™ dshwarth v. Albers Medieal, Inc., 223 F.R.D. 527, 530 (5.0. W. Va

2005) (quoting SEC v Dresser, 518 F.24 1368, 1375 (D.C. Cir. 1830Y),

——— e

| Defendants further admit no indictment has been returned ngainst them. As mentioned

abave, it is Defendants” understanding that the 11,5, Attorney”s investigation will be completed in !

o § 8 e

—
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the next six moaths, This is 2 primary reason for Defendants’ request for only a siE-month stay.!
. , |
Even whefe criminal charges are not corrently pending, courts have found a stay is appropnate when,

|
2 criminal imvestigation is pending. For examnple, in dskworth v, Albers Medical Ine_, the Unit:dl_

Stares moved to intecvene in 3 congimer’s action, pending in state court, against manufaciurers i

:
[
|
|
i
I
L]

allegedly seliing & counterfeit pharmaceaticel product The United States sought ta im-:r-.rc:?: far 11":|r:i
purposs of requesting a sty of discovery in the consumer’s action. The coust granted the United!
Grates’ request to intervene and found the stay wasappropriate. 329 FR.D. a1 332, The piaint[ffand!
one of the three dnfmd.e..-::.m targeted in the investigation chjected to the sy, The United States,:
however, {n'__l"n-rmed the couwrt that indicments apuinst the defendants would be reiwped in
spproximately aix weeks, Jd  Conseguently, the court limited the duration of the smy w0

I
approximately eght weeks. Jfd 1

It should be noted that the plaintff in Axfworsh v. Albers Medical, Inc,, requested that the i

sioy be limited in scope and nof extend to stay discovery of documentary evidence. 329 FR.D, at|

532. (Typically the Fifth Amendmen: privilege does not extend to documentary evidence, ﬁl:t]‘j.l'!!
evidence that is testimonial in nature. Sigle v. Lelmer, 272 Kan. 398, 424, 34 P.3d 42 (2001).) 'T!I'.I:J|
court denied this request and stated “*such a compromise could force the government to become |
proactive in objecting to specific discovery requests and thereby inadvertenty be foreed 1o reveal
some aspect of its case premanurely.” The court also noted that allowing discovery would create
ancillary lingation concsming the proper scope of dissovery, negating the posidve impacl a stay |
would have on comsiderations of judicial economy.” 228 FR.D. at 332 (citing and quoting |

Bridgeport Harbowr Place I, LLC v, Geodm, 269 F. Supp. 2d 6, 11 {I). Conn. 2002) (some miernal

citations cmitted). Ashwortk v, Albers Medical Inc., in which the United States intervened in order .
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|
to seek a stay, demonsirates that a stay may benefit more than Defendants. As will be discussed i

greater detail below, & stay of proceedings may serve many intarests, including interesis that are nok

currentiy represented (o this marer.

’ i gy
New, let us turm to the five factors the Count must consider belore making its decision

whether to grant Defendants” request for a stay.

|
B. The Five Factors Which The Court Must Consider Weigh [n Faver Of Granting I
Defendants’ Request For A Slx-Moath Stay Of These Proceedings |

In State ex rel Stovell v Meneley, 271 Kan. 353, 22 P.3d 124 (2001), the court was faced

|
with a defendant’s request for a stay in a civil procesding, pending the resalution of criminal charges

against him. The district court denied the request, and on appeal the Kansas Supreme Court found

the following five factors should be considered when deciding whether a stay should be granted:

The decision whether to stay civil proceedings in the face of 2 paralle] criminal
procesding should be made in light of the partienlar sircumstances and competing
interests imyolved in the case. This means the decisionmaker should consider the
extent to which the defendunt's Fifth Amendment rights are implicated. In addition,
the decisionmeleer should generally consider the following factors: (1) the interest of
the plaiariffs in proceeding expeditiously with this litigation or any particular aspect
of it, and the potential prejudice 1o plaintiffs of a delay; (2) the burden which any
particular aspect of the procsedings may impose on defendants: (3} the convenicnee
ofthe court in the managemeat of its cases, and the efficient use of judicial rezgurees;

(#) the interest of persons not parties to the civil Etipation; 2nd (51 the interests af the
public in the peading civil and criminal lifgation,

!
|
271 Kan. ar 353, Syl. 1§ see also, 271 Kan. at 370 (same, quoting Keating v. (ffice of Thrift]

Supervision, 45 F_3d 332, 324.25 (§* Cir. 1995)).

Other courts have considered the same five factors wheo detenmining whether » stay is;

appropriate. See eg., Extate of Gaither v. District of Columbiz, Casa No. Civ. 03-1458, 2005 WL

3371130(D.D.C. Dec. 2, 2005) (court denied plaintiff's mation to lift gtey that had besn in place far;
|
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!
aver twao years), attiched as Exhibit A; Ashworth v, Albers Medical, /nc., 229 FR.D. 527, 530-3 ll
(n:uu_:r. sranted United States’ mr::-tim:_u 1o intervene and for stay, over plaintiff's objection, '-H'ur:r::
crimingl investigation peading); Crawford & Somns, Lid, v. Besser, 298 F. Supp. 2d 317, 319 [E.EI.E
MY, 2004} (court granted defeadants’ motion to stay action upon finding the civil case or crimi nEEIi
casemay be prejudiced in absence of stay); Javierv. Goreia-Botello, 218 F.R.D, 72, 74 (W.LL N‘:"
2003} (conat denied United States’ motion to infervene but entered order for stay after :uns:idm'ng_!

i

five factors, plue a sixth factor — the overlap of issues between civil and eviminal cages). :

|
To better understand the court’s decision in State exrel. Stovellv. Meneley some facts should
be poted. The defendant was the Sheriff of Shawnee County, Kanszs. The case involved & gue|

warranta action to oust Meneley from office as Sheriff, which was a civil proceeding, Meneley was

simultancously facing criminal perjury charges, perjury that he allegedly committed while acﬂhgh‘li
- his officiel capacity as Sheriff, 271 Kan. at 364-64. The Kansas Supreme Court fousd the first :J_nd‘

Rtk factors were extremely strong and justified the district court’s decision to demy a stay, 271§

at 371,

The following examination of the five factors make it apparent that the factors weigh in fam;:ri

of granting Defendants’ motion to stay proceedings.
L Plgintiffy " Interests
Plaintiffs have an interest in proceeding expediticusly with the litigation of their claims, a.nd|

|
the Court must consider any potential prejudice lo them created by a stay. Here, Plaintiffs’ <laims|

are based upon Kandace D. Bible's carc and treatment by Defendants and “alimately the loss uf‘herg

ife on November 14, 2003 (Petition at32.) Plaintids did not file this action until November 10

2

[
1
|

20105, nearly two years after Ms. Bible's desth. This delay suggests that the passage of ime is uat_i
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sverly critical to Plaintiffs. See Avhworth, 229 FR.D, at 531 {plaintff's argument thart a stay u:‘nuld
i
ceuse her undue prejudice was subverted by her own delay in filing action). Furthermare, i
demanstrate undue prejudice, the plaintifmust * establish more prejudice than simply & delay in herii
Hght to expeditiously pursue her claim.” Maloney v, Gordon, 328 F. Supp. 2d 508, 512 (D. Del)
2004) (quoting Tn re Adelphia, 2003 U8, Dist, LEXIS 9736 at #10), i
Here, Plaintiffs’ interest in proceeding expeditionsly is drastically different than the Stste uf‘%
Kansas' interest as plaintiffin State ex rell Stovall v. Meneley to cust Menslsy as Sheriff of Shewnes
Counry. Although this factor invariably supports the plaintiff in ail cases to some degres, sranding1
alone Plaintiffs' mterest is not dispositive. dshworch, 229 FR.D. at 531, Due ta the fact thag
Sefendants are requesting a six-month stay which will not delay the trial of this matter, Plaintiiis’
interesis in proceeding expedibously is not negatively impacted.
2. Dete :!I..tﬂ:l'ﬂ.l'.‘i" [mieress
The burden placed on Defendants if their motion for stay iz not prasted s that their Fifth!

Amendment privilege against self-incrimivation may be undermined. Jovier, 218 E.R.D. a1 75, As

deseribed in Javier, "[iJF discovery nioves forward, each defendant will be Siced with ihe Giffcalt:

choice between asserting his o her right against self-incrimination, thersby inviting preiudics inth r:l
civil case, or waiving those nights, thereby courting Nability in the eriminal case.” Jd. Here, if t‘n&i
criminal investigation resulis in the return of amy indictments, the coiminal proceeding will besubject
to the discovery rules fnuu& m Rule 16 of the Federal Rules of Criminel Procedure, which 1 a preat

extent limits diseovery to the requests made by the defendant and the defendant's ndﬂingncss to!

make reciprocal disclosures. Permilting discovery in this civil action, simultaneously with the

criminal investigation, may foree Defendants "to disclose metters that otherwise would not be |
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pveilable o the Uniled States through the criminal rules of pmcﬂmﬁ.“ Avhworth, 220 F R.D. a{
531-32. Likewise, there is the possibility that through the discovery of this civil maner, the United
Sinres may be a:sked 1o rl_:w:al more than it wishes to or would be required to in 2 -.‘:rimi.uﬂil
proceeding. |
Defendants’ interests weigh in favor of granting their motion to stay. Indeed, in Malaney 1.-'|
Gordon, the plaintiffs requested a stay in their sivil action. The defendunts objected to the raguesl
|

and argued that any burden placed on them by the simultaneous and overlapping civil and t:nm[nnil

proceadings was minimal, The court rejected the defendants’ argument and stated, ™ hold that th

Maloney, 313 F. Supp. 2d at 513,

3 Iﬁg Qm's Interests

sisks to the fair resolution of the criminal case cutweigh the benefits af expedition in the cml. case.’ J
I

Although the maner before the Court is rather unique in that this civil action is in state .:nunl

|
and the U.S. Attomey is conducting the pending criminal investgation, the Court has an mterest in|

maintzining the inteprity if both proceadings. Other courts have noted that judicial 2C0naTLY may]
e served by permitting the criminal ease to be resolved first, which may later streamline dismvm-%
in the civil case, See, e, Ashworth, 229 FRD. al 531, In Estare af Galther v. District -:Jf
Columibia, where the court was asked to lifta stay, the cowrt commented that lifting the 5:3.5"1-'&11]1:[;
— in all Jikelinood ~ result in 2 significant amount of diseovery.related litigation relating to motioas |
for protective erders, claims of pri-.rii;:g:, and condlicts pver witness availability.” Exhibit a, 2005 ]
WL 3272130 at *0; see also Maloney, 328 F. Supp. 2d at 513 (same). : F

Here, if the motion for 4 six-month stay is denied. the civil discovery process will be bogged '

gowr: by & flury ofmotions for protestive orders and other legitimate requests to protect Defendants’ |

10

- —— e i
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rights while they await the conelusion of the 1.3, Antoraey’s investigation. Based on this and the

—_— = — =_— —

Court's interssts in praserving the integrity of both procesdings, the Court's interests waigh in favor

of permitting a stay.

r
|
4. Third Pargy Intervests |
I

The United Stales, as a third pany, is likely interested in avoiding any possibility that the

|
discovery in this conl zction not be used to circumvent the more Emited seope of diseavery in its

criminal investigation. This was certainly true in dsfworth v dlbers Medieal, Ine, and Javier v)

I
|
Garcig-Sovelle whers the United States moved o intervene for the purpose of requesting a stay ul|'

the civil action. Ashworth, 220 FR.D. at 528; Javier, 218 FR.D. at 73. In addition, it is'pnss::htdi
that discovery may touch on the Fifth Amendment rights of witnesses who are not parties to this +:iw'|]I
pction but who may be targets of the criminal investigation, See dsiworth, 220F 2D, at 528, Thﬁi

faetor also favors Defendants’ request for a six-month stay.,

!
1
!
|
5: & Fusll r ;
The Kensas public has an interest in the cesolution of Plaintiffs’ claims. The publin!_
however, alse has an interest in the U.S, Attoroey's criminal investization, “T1he public's interest|
in the integrity of the criminal case is eatitled to precedence aver the civil litigant." Javier, 21 E-
F.R.D. a1 T5. Many courts have found the public’s interest in preserving the integrity of & criminal:
procesding owt weighs the public's inter=st in the resolution of an individual litigant's cause of
ecoon. Jee, eg., Exiibit A, Evtare of Gaither, 2005 WL 3271230 a1 *5; Avhworth, 229 FED. al
531; Maloney, 328 F, Supp. 2d at 513-14. Here, the puhblic interest weighs in faverof 2 sty

All the interests and factors the Court must cansider in its determinestion of whether o grant |

Defendants' stay keavily weigh in favar of the stay, with the possible exceprion of Plaintiffs’ I

11 :
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interests in proceeding expeditionsly. Even Plantiffs’ interests will oot be unduly prejudiced by a

six-month stay. Therefore, a stay is warranted,

i
|
C. A Six-monpth Stay Of This Proceeding May Frotect The Interests Of !

The United States And Plaintiffs, As Well As Defendants |

It is apparcnt in the discussion of the various interests that must be conaidered that a six-

|

manth stay will net benefit only Defendants by preserving their Fifik Amendment privilege against
self-inedmination. Asmentoned above, the United States moved tointervene in dshwerth v, ,ﬂ.';-er,%
: i

Medical, Inc. and Javier v. Garcia-Borello for the Hmited purpose of requesting 2 stay. ,-isjlwr:.hj
229 FRI, ar 528; Javier, 218 FRD. at 73. Tn Ashworth, the court noted that if dism:wl:!jj
]

procecded tn the civil action the government might be forced to ohject to discavery requésts and
therehy, inadvertently reveal some aspeet of its case prematurely. Arhworth, 229 FRED. at 537

{queting Sridzeport Harbewr Place £, LLC, 260 F, Supp. 2d at 11.) Also as has been mr:nﬁw:nned.jl

depending on the circumstancss, it is possible for the United States or Defendants to gain an|
inappropriste adviniage in the criminal proceeding if discavery 15 permitied to continue in this ci vi!‘

actinm. i

Although Defendants are the parties requesting a stay, it is possibie for the plaintiffs in an

L

actlon 1o benefit from a stay in coriain circumstances. For example, in Maloney v. Gordon, the issus

of whether a stay was needed was raised on the court's own motion, Malaney, 328 F. Supp. 2d EL|'
308, Once raised, the plaintffs requested a complete stay of the civil proceedings pendimg t]'lei

outcomes of the criminal case. Jd a1 S11 (plaintiffs had been subpoenaed to testify before a federal

I

- [ b !

grend jury). The court considered the relavant fastors and granted plaiens iz’ request. Jfof ar 514, '
|
i
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Comidering all the discovery disprtes thet could arise if discovery is permitted to pmn&a:l@i,
cveryone benefits by the requested six-month stay. Ar the same time, Plaintiffs are not ﬂml'.u!}
prefudiced Dy the stzy. The Court, Plaintiffe, the United States and Defendants benefic ﬁ-nm
preserving the ségfuy quo and the infeprity of the civil and criminal proceedings. |
L CONCLUSION

The Court has fhe power to control the disposition of this civil action. The overlapping facts

i
and issues in the U5, Attomey's criminal investigarion and Plaindff' claims creaze 2 sinudon in

|
which Defendants are be faced with te dilemma of whether to invoke their Fifth ﬁmenlir!tmi:

— E——

privilege against self-incrimination in this ciwil action. The interests of all coneemed weigh h-za.‘-"fl)l
in favor of a stay and avoids the conflict derwesn civil and criminal rules of procedurs, while al5ﬂ;
reserving the integnry of both proceedings,

For the foregoing reasons, defendants Stephen . Schneider, 0.0, Donna M. St Cleir, [J.ﬂ.__l -

Kimberly L. Hebert, P.A., Curtis J. Atterbory, P.A., and Schneider Medical Clinie, L.L.C:

respectfully request the Court grant their joint metion and enter an Order slaying these proceedings)

for six () months.

Respectfully submined,

By Foats Ulas b
Pamela Clancy, #14189 )
Woodard, Hernandez, Roth & Day, L.L.C,
P.0. Bax 127 k
Wichita, Kangag §7201 i
Adorneys for Stephen T Schneider, 1N O,
and Schneider Medical Clinie, LL.C

13
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Randall H. Elam, #08751 ,
Law OFffices of Randall H. Flam :
257 M. Broadway, Suite 300
Wichita, Kansas 67202

Artorney for Donra M, St. Clair, D.(}

S i

I
ii Brian C. Wright, #2874

I Law Office of Brian C. Wright
| 4312 10 St Pl
| | (Great Bend, Kansas 67530

Attorneys for Kimberly L. Hebeore, PoA.

i, i g et L

ard

|
I

|
| Gary M. Austerman, #08222
i Klenda, Mitchell, Austerman & Foercher,
§ e

301 North Main, Suite 1600

. Wichita, Kansas §7202

J and

i Micholas 5, Daily, #10077

| Depew, Gillen, Rathbun & Mr:Intur, LC
. i £301 East 21" Sireet North, Suite 450

' Wichita, Kansas §7206-2936

| Adorreys for Curtls J. Atterfury, P.A.

|

14
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: CERTIEICATE OF SERVICE

1 |
it The undersigned hersby certifies that on the 7 day of January 2008, she served a true and
W+ ' !
correct copy of the 2bove and [regoing Defendarnis” Memorandum In Support Of Their J.::fr:!r
il Motion To Stay Proceedings by facstmile to the following: }
; | Larry Wall |
I Larcy Wall Trial Law i
it 2024 North Woodlawn, Suite 405 _
4 Wichita, Kansas 67208 2
I 316-267-3567 ' !
i E Attorney for Plaintiffs
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|l' FPamela Clancy
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Biricfs and Other Related Dooumenis
Only the Westlaw citadan is cureathy avsilable.
United Seates District Couwry, Distrist of Columbia
ESTATE OF Mikal i GAITHER, by and through
Fearl Geither, Persenal Repressntmave, Plaintifl

.
DHETRICT OF COLUMBLA, a1 3l Defendan(s.
Mo, Civoa, 03-1458CKK

e, 2, 3003,

Jahn  Meustakes, Fichaod Lee Matheow, Paul
Richard Friedman, Goodwin Proster,  LLF,
Woshingtan, BE, for Plalnff,

Zteven 1. Anderson, Office of Corporstion Counsel,
Washingron, DG, for Defzadanes.

MEMORANDLM OPINION

HOLLABEDTELLY, i

*1 Presendly befors the Courl B [14] Plaintiffs
Maotion w Lift the Stay in the above-capizoned cass,
and [18] Plaintiffs Supplementl Motien o Lift the
Stay. Upon 3 corsidesation of Plarnii{Ts maokiomns,
the record odduced by the pardies as @ the swenrg
surtounding this cose, and o searching examination
of the relevant caze low, the Court shali exerciss s
discretion, deny both of Plainiffs motons, and
maineain the discovery $tay in this casc untl the
campletion of criminal procecdings relevant to the
evertd surrounding Plaint s claems.

L BACKGROUND

Plaieuff Pear! Gaither mother and  persens
representative of the Estate of Mikal B Gaither,
filed & Complaine in the above-czpticned action on
July 1, 2003, ageiost Defemdants the Distriet of
Columbis; Odie Waghingron, Director of the D.C
Depirmment af Cooréctioms; Mamvin L. Sgews,
Warden of the DL, Jail; and Dennts Harrison,

_W.H.RED / BLAVLOCE La¥

Bo21s0258
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Assoeiate Werden of Opemtions of the D.C ill.'ll.-
Soe Compl. & |. In iy amended form, Plaintiffs
Complaint seeks compensation from Defeadents for
di= stebbing death of her sen. blikal B Gaither,
which oceusred while be was ic the custody of the
D.C. Jail Plintifs Amended Complaint brings
cloirms for negligenee (Count 1), wrongfal death
(Count [T}, and violadwn of constrtenel righis
parsuant to Tide 42 1.8.C. § 1983 (Cousny IE). See
pemeradly dan. Coampl.

Dafam e somesencement of discovery in s cise,
Defendarts movad-wilh Plaiodffs sansent4n sty
further procesdings in this case “until cospledoen of
rhe related crimingl caze” See Defs, Mot for Sy
at 1. On Ocwober B, 2003, the Count granted
Drefendancs’ motion, $taying this cese “unt] fimber
potice from the- partica™ See Caither v Dt of
Colurabia, Chv. Mo, (31458 (DDOC. Der , 2002)
{Mimste Order). Heving beard nothing from the
parties for peardy two vears, lbe Cowt on Jaly LG
2008  ordersd ' “that the ‘parti=s o the
shovesceprioned sction are o provide the Court
with & Stanss Repont regarding the progress of Bus
cage by Meodsy, August B, U5, aclading &
projecdon of the proper time fo kft te "say’ ia this
ense,” (Refther, Cive Mo, §3-1438 [DOLC, Tuly 11,
3005) (Mirute Order).

The Court's Juby [L, 2005 Onfer geaemied an
unespecied  Aupy of fifings by the paries
5pb:i|:'mu.’li:r‘, Plaianits Stepus Repor and Moticn o
Lift the Suy, Defendants’ Opposition, Flaintiffs
Supplemertal Modon o Lifi the Sty and
Defendants Supplemenal Oppesition. v short, the
Courl wag initally loformed that a crimimal mrial
related o this case was seheduled in DUC. Superior
Cauart for Meversber 7, 2005, Seo Defc’ Statas Rep.
at 2 Pioy Mol o Lift Stay at 5. Io this criminal
mial, the Govemment 1§ bringing murder charges
against criiinal defendass Metthew Ingram and
Delonte Xent, sleging that they sisbbed Plaimiffs
dicedent ta prevent bim from Eiving  testimony
ageinst them in their criminal trials See Defs

0 2006 ThomesnWest. Wo Claim o Omg, 115 Govt, Waeks.
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Stapes Mep. ar 1. However, the erimimol ol of
8423575, Imgrum and #eot bas 0w beeo cenimyed
‘1o Febrpary 13, 2006, Jae P15 Suppl. Mot to Lift
Stay =1 L) Defs! Suppl. Dpp'nat L

13 Chge fo the lsogthy passage of tme since fhe
iniial sty 18 this case. Plunnff withdraws hes
cansent to the stay and now requests that the Court
lift the previowsly agresd-to §iay on discovery. e
Pl's Mot to Lift Stay at 3. The only justification
offercd by Plaint ff for the lifring of the stay = that
discovery may coruncnce i this action s ber
zerrien thar [elach day she smy om discoveoy
remaing i effect increases the risk o plaindff of
memoriss clouding and decuments being lost that
wuuld show the Dismict's negligence in connection
with BMikal Goither's 2002 desth.” FL's Suppl. Mol
to Lift Sty ar’L

Defendants oppase Plaintdffs metion oo midigle
goaendss (1) the (5. Auomey will be calling
multlple inmates as  wiinesses in the relzvant
crirmingl case, and lifting the stay ea discovery in
this sese before the wial {s complesed could lead fo
e disclomore ef  the  povernnent wilmarses'
identities and possible retaifaton against them m an
effort 1o block et estimony, Defs' Staoas Rep, al
7. (2) the transceipn obtained fram the criminal el
might resolve many of the issues that would
otherwizs be 4 focal pomt during discovery in this
case. saving Time, effon, and mency in the evenbaai
discovery procces, apd possibly speeding wp
Plaintiffe ultimote recovery it this case, Defs)
Suppl. Opp'n mt 2; (3) diseovery in this case would
have an adverse impact on the crimion! tiel and
possibly injere the [nrepnty of murder prosecaticns
by comphicaiing the tasks of the LS. Ancoey and
fareing likely witnesscs o give defailed depasitons
in 2 civil czse before (ssues of criminal liakifity are

. resalved, 14 & 1-Z; (4) Gina Powecll, the bemicie
dsfecyve assigned to the case, indicacd thal the
commencement of discovery would be disuptive
and oot pardeularly effective, as “[a]ll ar ltrge parts
" of the physicel cvidence or MPD fles "would
likely be protected by the investigatory privilege,”
Defs Swrua Sep. ar 2; and (5) the wait of three
cddidanal menths-wmil Febropny 2006-8 st too
long 1= walt 10 advance the interests of [a] fair mizl”™
Defs! Suppl Oppoat L.

‘ PageJof &

Pagel

In respanse, Plaingff argues that the kind of blanket
stay of discovery effecruated by comsent on Ootober
i, 1003, is now ujustified, as many of Defondants'
grgumenis e [mapplicoble. See s Mear to Lill
Stay ot 3°% Spesifically, Plamtifl contends that {1}
orly = tiny fraston of the evidence Mt Plaianiff
will seel in discovery would *touch oa the lmiwd
maiesials the Diserict wishes to protess,” PL's blot
w Lift Stay ar ¥ {2) Defendans would not Lkeely
sansly the requasd clements cathiish promestion
purzamd o investigasive privibegs, i, ar 4; (3]
discevery could proceed on prounds fas rermoved
from thuss that would ctherwise implicate witnesses
in the crirmnal riad ool the compleien of the trhal,
id, at 4-5; apd (4 it i possibls that the criminal trial
could be pospones rather than procesding o
February 13, 2006 as curremtly scheduled, P1's
Suppl. Mot. 1o LIk Sy & 1-1.

0: DISCUSSION

*3 It iz well-esizblithed that & dismict court has
discrerionnry autherity to say & civil proceading
pending e ouome of & pamliel commal case
when the imtorests of justice so require. Bee Unired
Sraves v, Kordel, 357 ULS, 1, 128 27, 90 5.CL 763,
25 LEA2d 1 (1970); Landis v. Nerdh Am. Co,, 159
1.5, 248, 754, 57 5.Cv 163, Bl L.E4 153 (1936}
This awhorty aollows 8 cout to sy civil
procesdings, pestpone civil discovery or imposs
protective orders and conditions when the intercits
of justice sesm to require such action”™ See &
Ercihungs Comm'n v. Dresser Jndug, Ine, 618 F.24d
1268, 1375 (D.C.Cir1980) (&n banc), cert deried,
239 1.5, 993, 101 3.0 528, &5 L.EB42d 253 (1380
, Courts zre afforded this discreton beoouse e
gepial of a stay oculd impair a pamy's Fifta
Amendroest povilege apainst  self-inerimination,
ex2end criminsl discowery bevond the limits set
forth in Federal Bwbe of Criminsl Procedurs 1600,
ﬂﬁ: the defense's theory to the prosesusion is
advance of tral, or otherwise prejudics the crjmina
case, fd. ar 1376

However, "|n]othing in the Consfitution of e faws
pequices sty of civil pmeesdings pending the
outcome of parzlle! eriminal proccedings.” Sarry
Form Residens Cpuncil, fne. v LL5, Deptt of the

2006 ThomsonWest. Wo Clalm o Ordg, U5, Geve. Warka,
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Mawy, Clv, Mos, 96-1430, 96-1700(HHG), 1597
WL 118812, at *1 (D.D.C. Feh.18, 1997} (citing
Dearser Pidus, 638 FId av 1379%), As the DC
Cireuit recopnized in Dresser, .
The civil =nd repulatocy laws of the Uniled Seares
Fregqueply overlap Wwith the criminal laws, creadng
the passibiliy of paraliel civil and criming!
proceedings, erhor succossive or simultancous, In
the shoeoce of substndel projudics to the rights of
the pamics ievolved, such parllsl proceedings are
unokjcetionable under our jurispoudence.

Dressar [ndis, G238 F2d4 ar 1372, [mpormodly, *
{fJhe case for smyiny civil procoedings is "2 far
wenker cnea” whon 'no indietrent bag heen cepmed.
= FRLIC v Malinare, 389 F2d4 599, 901 {94
Cir, W939) (guoting Dresrer fadws, 628 F2d a
1376).

v delermining whesher w0 sy & civil proeesding

peoding  the outceme of a related  cominal
procceding, cowt within this Cirewit  have

customanly weighed the following factors: {1} the
int=rasts of the plaintiff in proceeding with the civil
lingarion a5 balameed ageinst ibe prejudics o them
if it is deleved: (1) the publiz interest in the pending
eivil and erissinzl investgation; (3) the intersse of
and buordens en the defendang (4) ihe inlersst of
perscms nat parnes o the civil itigation; and (3} the
copwenienze of the eeirt i the mansgement af 03
cases ond the efficient uwse of judicial resources,
Barry Farm Resident Council, 1587 WL LEE412, st
=i (citimg casesl. “The court musl make swch
determivations in the Jghr- of the panicular
ciprumsiapces of the case’ Dresser frdes, 618
F.2d ar 1375; sae also Copial Eng'e & M Co. v
Waiiherger, 695 F.5upp. 348, 41-42 (D.DL.CI988) (¥
the court mus! delermine 1Be extoct o0 wineh the
civil discovery theeatens the secrecy and megziny of
coimingl proczedings, anel, if the discovery could
prave meddbesems, whether w5y discovery
eatirely or 10 naTow the rangs of discovery S0 as
not 10 impinge upoh the criminal procesdings™).

*4 Upan a consideration of the relevant focwrs, the
Cour-in excroising its discretion-canchudes thac the
preseqn: discovery sy in this case should mer b
lified, and theesfore shell demy Plaintiffs mation:
geeking such an sstion. Such & conclusion is based

W H.R&D / BLAYLOCE LAY __
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wpan The fallowng reasoning:

1. Plainriffs fnrerest

Both FPluntiffs Modoo tw Lif the Sty and
Plamtifrs Supplemenial hoton sely on essentinly
one major arpument Plamtiffs efions at resovery
in {his eivil puit will be injared becnnse “Telach day
that the stey on discovery remaing in effect
incregses the rigk o plaintifT of memneries clouding
and documents bemz lost thal would show dhe
Diswicts megligence’ in connestion with hikal
(aither's 200 deash.” PL's Suppl, Mot to Lift Sty
at 2. While Platnff cerainly las an pierest in e ™
eepeditions rezofution™ of her civil case, the Lol
fipds that Plamtff's imterest in this case 5 pal as
great a5 i coulbd ateraise be

First, uplke the sibuation oulined in Dreseer
Indusiries, there has been an indictenent secured
ogriesr eriminal defondonts legram and  Eeot,
meking the case for 2 sty & smonger ons ban had
tiar ool heen the case. See Dressor four, 628 F2d
gt 1376, Secoad, Plaintffs  decsdent,  Teldal
Gatther, was murdered oo December 1%, 2002, See
Am. Compl, § 7. Plaintfl did nor bring an sclion
seeldng recovery for his death wnul rowghly seves
(7} monts laier, on July §, 2003, Se¢ Compl. st 4,
Discovery in FPlaiatifTs case was suyed by
Plaingi(F's own consent on October §, 2903, aad the
agrecd-uzon siay Has remaned o place for :'-IMFEH}'
pesniy-sight (28) moods Al such, st this point
nearly thees (3 full years have passed sioce the dots
of Mikal Geither's desth. With a criminal mal
miatng . to bir. Gaithers desth zeheduled in
Superior Court for February 13, 2004, only thres
{3) months remain vctil the likely commencement
and conclesion of that relawd case. Cemaindy, a
delay of coly three (3} edditional mootha, when
roughly thitty-five (35) months hive already pessed,
i5 reiatively insignificant, especiolly if dimrming
momares = considercd. Third, as poted by
variow courts and focured upon by Defendants, &
stay of discovery in a civil case undl the resalution
of a criminel csse may well later sweamline
discovery in the civil cage, zcbsunding o 2
plairdf's benelfic See eg., 5O Herbaur
Place [ LLC v Ganim, 165 FSuppld & 9

2 2004 ThomsonWest Mo Claim fo Odg. ULE, Sove Warks,

Bozasoes
Page 4 ol 0
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(D Conn2002); Troteer of Plumbers & Pipefiters
Mol Pepvion Fund v, Trasgworld Mech., e, 886
E Supp, 1134, 1140 (S.DN.Y.1995); Roserthal v
meliani, Che Noo o5-R40ECSWED, 2001 WL
121944 (5.0.0.Y, Feb. 9, 2001). Such smeamiining
ia fikely 10 be the case here, #s the transcript of the
criminal wial may well resalve mony of the istant
discovery ssuet in thic casé. Indeed, the tnal may
eowahiish, incer oiic, @ motve for M Gaither's
kitlers, the weepen(s) used, the choumstances af his
desth, ond the supenvision by Defendanls afforded
worh g0 B Geither and his kilers, In its owe way,
ine criminal fal itself-by placing a wide range of
teptimony relsvant o this case under

astually preserve fogtimeny asd prevent memories
from clouding, thereby obviating or alliying the
ceanrnl eoncemis af Plainedff,

»5 Hased upop these consideratons, the Court
concludes that Plaintill's interest in liftng the
aresent discovery stafl and commiencing aome form
af discovery in this case priec to the resglulios of
the sekeduled crimingd wial is not pasticularly srang,

2. The Picblie feterest

The public wterest fevors Delendants for one
centzl reasop: discovery in this civil cass could
impact the crimipal cass to a spnifiesnt degres
Discavery hess eauld possibly implicare the Fifta
Anendment dghka of Tnpem md Kent, reveal
confidennial sources and endanger withesses for the
anticipated ciceinal twial, and divert the aneoricn of
e Government end i officers  from  the
preparation of fhe eriming] cass, Moreover, sarting
discovery in this cass might uninentonally sd Ge
indicted  cripninal defendants, who coudd chiain

 moee informedon through civil discovery than deey

are enfiticd to oader the criminal neles of discovery.
Zoq Twenty Firsr Cemiury Corp. v LoRigaca, 801
FSupp. 1007, 1000 (EDNY.1992) ("Allowing
eivil diseavery to procesd .. may afford defendanta
ar sppersuniy t which they ame net entited umder
e goverming  criminal  disevgery  miles”)
Liltimately, “[1lbe public has on Inerest in casuring
that the eriminal discovery proceas ia mot subverted”
Raosenthal 2001 WL 121944, at =L
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While Pleinriff suggests that these probiems cauld
by warked around nod discovery lmited, courts
have waditionally rejected %ieniler -arguments. Fof
inatanice, the SHdgepors Harbowr cour found tat:
Dhuring oral acgumens, the plaintff sugpesed thet
the mare eppropeiste course of action weuld be @
dery the maticn to sty ellow the govenmeat 1w °
rooniter” discovery and hive the coust issue specific
gealing and protective onders.  Toe  counm
conoerned, bowever, thal soch 8 compromiss cold
farce the govemment to begome proacive in
ohjecting o spesific discoVery Tequess and thesshy
inndvesteatly be forced o meveal some aspect about
its  case premstugely, Funher,  plainbife
pecommendation  would  likely  requirs  fumher
judicial miervention Under such circumstances, the
ot finds that & complete sty of discovery offirs®
& more officient” reso]uticn,

Bridgeparr Haorbaur Plece [ LEC, 259 FSuppdd u
11. Accordingly, the Court finds vhat de public
interests favors o continued ond complete discovery
siny in this elvil action,

3. irteresss ofFurden pn Defendanis

Az poted  proviowshy, Defendans  weuld  be
significactly burdened by the Gfting on the present
stay and the commencement of discovery w thgs
cose. tmporaatly, diseovery in this case before b
crmipsl  trial s conald lead o ke
digelnoare of the governmen! witpesses' idenfres
and remefiation agzinst them in an effect ©
hioek their [esimony. Moreover, dissovery ia thés
sang could have an advemss impee: oo the criminal
mial and possibly lnjure the invepriy of enarder
promsutions by complicaling the tasks of the 115,
Anormey and forcing [kely wimesses m gV
demiled deposiions in a civil case befare Bspuss of
criminal lighiliy are resoived.  Likewiss, the
almeady-spparent  divergence in opinien betwetn
Plaintiff and Defendants 2= fo the scape of
discovery makes it clear that the Gting of the
presest sy would  crealz & flocd ol
privilege-ralated litigation, drawing fesousces ewdy
from the et in prosecuting die celated criminal
case.
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L. fmreresiy af Persons Nt Parvies 1o Thiz Lirigaticn

vt Glven the siccumstances of this e, ths
infersdts of persons not patties 1o this Jiligahom
awors continuation of the present sy, Firgr the
possikle Filth Amendment inplications for criminal
defendanis ingram and Kent shoubd they be depased
m ihis cose prior o their izl weighs i favor of &
contlmed sy, Seccond, 28 previowsly mendonsd,
the danger to confidermial Covenmen: witmesscs
who may be ealled w testfy in the Foribooming
erlminal mial absg srpues §n fver of 4 deniad of
FlaintiTs twin motions.

i, Comvenlence af the Court and Judicial Economy

While oot ns sigmficant as some of the other
factors, the Court has an iMeredl in preveoting
unnesessary  eenflict and  brigston  tat  may
otherwize choud Wz duckel and hamper judiclal
economy. Here, st i clear that overiuming the
present sy and allowing discovery in this caze &t
this point in dme would-ln all Bkelfood-result in a
significant amount of discovery-relzted litigmion
rcla:i::g to mathars for |_:|n;||n¢|:iw: orders, claimg o
prvilegz, and eseoflids ever wimess ovailabiliny.
Sucs Hiigatuon might well prove wholly duplicative
and unmesessary if (he pressol stay was contimged
througl e conclusion of the mlated criminal teial,
Accordingly, judicial economy and the comvemence
of the cout weighs in favor of m:l:'nh.i.u.i.ug 1he
preseat sty an order w0 head off possibly wnneeded
and drngive libgatbon.

Hi: CONCLUSION

For the reasony sct ool abrows, the Court exercises
its discretion amd comcludes that Defendonts have
hown “good ecause" for maimtzining the pressnt
diteovery sty m this civil case until the conclusion
of the related cnminal cese in Superior Cowd
Flintiffs slipht mterest in  commensing  civil
discovery is significantly outweighed by aother
redevant intérests. Liks the Sridgeport Harboor
courd, the Court fnds thot only o Wanket discavary
s7ay would supply the necessacy protections
requirsd 10 ensure that justice acours, Mareaver, i

i owa way, (he riminal w2l isell will cemeed
relevzpt testmeny poovided under oath, prevenhng
the kind of perential- toemery cleading which =o
coneerns  Pleimiff, Accordingly, the Courr shall
deny Plandffs motiens o Ui e discovery fay,
and shall disect that e pamics file 8 jomi stses
report by Tussday, February 78, 2006 updating the
Cown as ta the peogreas af the pending criminal
case. An Ordsr accompenies this Memorandam
Qpiniom,

D 2005,

Estate of Caither ex red, Coither v, Dismrier of
Columbia

Slip Copy, 3003 WL 3272130 (D.DCY

Briefs and Other Belat=d Decumenid {Baclk to top)

' 103wl 1438 (Dockes) (Ful, 01, 2003)
END OF DOCUMENT
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(Gwen Hunr ve Stephen J Schneider, et ol
Plaimilfi  2sponse ro Defendanis’ Joint
Motion to Stay Proceedings

LARRY WALL TRIAL LAW
2024 North Woodlawn, Suite 405
Wichita, Kansas 67205

(316} 2656000

N THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

GWEN R, HUNT and LISA L. PERREY as
Co-Admimstrators of the ESTATE OF
KANDACE D. BIBLE, Deceased,

Plamtiffs,
vs.

)

)

)

)

)

\  Case No. 05CV 4240
) | ,

STEPHEN J. SCHNEIDER, D.O,, j VA ZACAMILE

DONNA M. ST. CLAIR, D.O.. |

KIMBERLY L. HEBERT, F.A., )

CURTIS . ATTERBURY, PA. )

SCHNETDER MEDICAL CLINIC, LLC, )

a Kansas Corporation; ]

}

)

}

Defendants.

PURSUANT TO E_S.A, CHAPTER 60

PLAINTIFFS' RESPONSE TO DEFENDANTS’ JOINT MOTION TO
STAY PROCEEDINGS

COME NOW Plaintiffs, Gwen R Hunt and Lisa L. Perry, as administrators of the ﬁtat::‘j

Kandace D. Bible, deceased, by and through counsel, Larry Wall of Larry Wall Trial Law
submits the following in response o Defendant’s Joint Motion for A Stay.

Diefendants have premarurely moved for an extreordinary remedy. Defendants’ reliance on
the four cases provided to this Coust is misplaced and illogieal, The Model Rules da not sugpart the
granting of a stay and the cases relied on do not support 4 stay. The oniv Kansas case on pont raked

AEAINST ErANMNE 4 513y,

EXHIBIT

)




UWel Hunt vy, Steplen 2, schneiaer, gc ol |

| Pigintiff  2sponse to Deferdans® Joint
Mation 1o Stay Proceedings

Defendants’ want to stay the proceedings for stx (6) months and for an extension of thne o |
|
. . |
respond to any pending discovery, !
The reason they want a stay 15 amusing. The Defecdant”s have requested a six {6) month sy

of discovery because some or all of them may be indicted, In support of the motion the Plaintiffs

through Pamela Clancy sent the Cournt copies of four cases.  Plamnbiifs requested copies of the .

| | material sent to the Court. Said request has been ignored. Plaintiffs renew the request. {See Exhibit |

A).

DEFENDANTS' FOUR CASES INVOLVE AN ACTUAL ONGOING CRIMINAL CASE
NOT A CRIMINAL CASE THAT MIGIHT BE FILED

i égﬂ-ﬂ.i.i LY ["l'rﬂﬂﬁ ﬂmg:'_l-[_mr:l: L-El '
229 U5, 248, 254, 57 5. Cr 163, 81 L. Ed. 153 {19308)

Inn Landis the motion for the siay was requested by the United States Attomey General, The
Umited States Attorney's signature or request for a stay in this civil actien is notably absent,
Landis invalved strietly civil disputes and did not bold or even suggest that a doctor sued fﬂTI

malpractice should be entided to a stay of discovery in @ malpracrice suit because he MIGHT BE 5

NDICTED [N THE FUTURE.

— e e e -

Asheworth v Albers
229 FR.D. 517, 530 (3.D. W.Va. 1) _
{quoting SEC v Dresser, 628 F.2d 1368, 1375 (D.C, Cir. 1980)

Defendants® reliance on Ashworth is amnusing, 1n Ashworth the United States Atlerney
maved to infervene in 3 state civil caze berween a consumer and some pharnaceutical

5 companies. The United States Attomey argued the discovery i the civil case could possibly hurt

2 PENDING criminal case. The United States Amocney for the District of Kansas has not

P2
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Crwen Humr v, SRS & AR e | e 0l
Plaintiffs* * sponse to Defendanss ' Joint
Moaotion fo Suy Proceedings
indervened. Azhworth shaws that ifﬁae Linited States Attormey in Kansas was worrted that ts
civil case would hur the as vet unfiled criminal case he could intervene in this case. The lack of
intervention in this case by the United States Attomey in Kansas clearly shows the folly of
defendants’ positions, pestures, and arguments in their “jownt” motzon © stay discovery,
Gaither v, [Msirict of Columbia
Case No. Civ. 03-1458, 2005 WL 3272130 (D.D.C. Dec. 2. I1005)
In the estate of Kandace D. Bible, defendant’s reliance on Gaither v, District of Columbia
i also very much misplaced, The Gaither case involved a case where there was an ongolng
criminal case. It did not involve a BitUﬂ.ti.ﬂﬂ.WhHTE s enminal case “MIGHT™ be filed.
Gaither also clearly shows that these types of stays can result in serious delays, Afier e
Choder of Btay in Gaither wag granted there was no actinby for nearly twa years,
Craither also states as follows!
Impartantly, “[tlhe case for smaying civil proceedings is
‘a far weaker one’ when ‘no indictment has been rerarmed ™

FSLIC v. Malinare, B39 F 2d 899, 503 (9" Cir. 1989)
(quoting Dhvesser fndus., 628 F 2.4 at 1376),

Crawford £ Sons, Lid v. Besser
295 F. Supp. 1d 317, 319 (E.D. VY. 2004)

The defendant's reliance on Crawford and Sons, Ld v. Besser i5 also misplaced and
actually favors not granting a stay. Crawford involved a situation where there was an
"ACTUAL” crinminal case, not one that "MIGHT™ be fled.

Az the Coun poted "a stay of 2 civil case is an extraordinary remedy”. This Court is
betng asked 1o stay the proceedings in malpractice cases when there is no "ongoing” criminal

prosecubion
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Crwen Hunr v, _"uepheﬂ J S:.Frrr:m.ﬁa-r eraf.
Hlaintiff  esponse ta De fendants ' Joint
Motion ro Stay Proceedings

Maiprey v. Gordpn
328 F. Supp. 2d 508, 512 (D. Del. 2004)
(quoting In re ddeiphiz, 2003 U.S. Dist. LEXIS 97346 at *10)

The defendant’s reliance on Maloney v, Gordon is as misplaced as all of the
aforementioned cases,
The Court in Maloney utilized the following language:

“In determining whether to grant a stay, a courlt must also
consider the status of the related ciminal proceedings, which
can have a substantial effect of the balancing of the equities.”
If eriminal indictments are returned against the el
defendants, then a court should strangly consider staying

the civil proceedings until the related couninal procesdings
are resolved,

This Court should not sy discovery in this case, If the Defendants are indicted, it may
make zense for those Defendant’s indicted to renew their motion. Howevez, the only reported

case in Kansas approved s denial of a stay,

CONCLUSION |

The Plaintiff urzes this Court to closely read and follow the rulings and reasoning in Stare

ex rel. Stoval v. Menelev, 271 Kan, 353, 22 B.3d 124 (200]). The syllabus to the Mencley case ia|

anached. (See Exhibit B). The public has a right to know if Dr. Schneider 15 practicing below |
standard of care.
The Kansas Supreme Court in Stovel v. Meneley stated as follows:

“*37] Whether a party’s Fifth Amendment rights are implicated 15
a significant factor for the district coun w n:unsidm “but if is ooly
ane consideration to be weighted aguinst others,” Federal Sav. And

Loan Ins, Corp. ¥, Molinarg, 889 F 24 899, 902-03 (9th Cir. 1989,

In the present case, we find the first and fifih factor to be exremely
strong, justifying the district court’s refusal w grant the siay in this




Lrwrirkt Hinnt e Stephen o Schneider o1 af
Plaintiffs™  sponse to Dejendeants* Joing
Maotion ta Stay Proceedings

matter. Because Meneley was a public officer, the State had a strong
interest in procesding expedinously” with the lingation. The public
interest was similarly strong in progressing with the ouster tnial,
Meneley could have aken the stand in the ouster mial and assertad his
Fifth Amendment®*J 3% rights as oeeded while stll defending bimseli
against the charges, The district court did not abuse itz diseretion in
denving Menelev’s request for 8 stay in the civil guster mal.™

This case involves a doctor who is treating 2 large number of patients, The pebhic interest
i protecting these patients is extremely stopg. The fact thar the Defendants” might be mdicted

13 interesting but hardly eompelling basis for a mling.
WHEREFORE, the Defendants’ Joint Motion to Stay Proceedings should be averruled,

Respecsiully Submitied,

LARRY WALL TRIAL LAW

By JP M&]ﬂ-«@

Larry Wall (407732} l

2024 North lawn, Suite 405
Wichuia, Kansas 67208

- Antarney for Plaimeffs
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Crwen Hure v, Stephen J. Schrieider, of al
Pialwifi,  .esponse 1o Defendants ' Joim
Motion fo Sty Proceedings

CERTIFICATE QF SERVICE

The undersigned hereby certifies that on g 16 day of January, 2006, 4 true and correct
copy of the above and foregoing Plaintiffs Response to Defendants” Joint Mation to Stay
Proceedings was served vie facsimile to the following

Ma. Pamela Claney

WOODARD, HERNANDEZ, ROTH & DAY, L.L.C

PO Box 127

Wichira, Kanszs 67201

- Asrarmeys for Defendanis, Stephen S Schneider, IO, and Schneider Medical Clinde, LLC

Mr. Bran C. Wnght

LA OFFICE OF BRIAN C. WRIGHT

4312 10™ Street Flace

Great Bend, Kansas §7530

= Artorney for Defendane, Kimberly L. Hebert, PLA.

Mr, Gary M. Austerman

KLENDA, MITCHELL, AUSTERMAN & ZUERCHER,L.L.C,
301 Neeh Main Street, Suite 1600

Wichita, Kansas 67202

= Atferneys for Defendant, Curtis J. Aterbury, PoA

Mr, Randall H. Elam

ATTORNEY AT LaW

257 North Broadway, Suite 300

Wichita, Kansas 67202

- Antorney for Defendant, Dorna M. 5t Clatr, DG,
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VA FACSIMILE TRANSMISSION ON:

January 11, 2006

Ms Pamela Clancy

WOODARD, HERNANDEZ, ROTH & DAY, L 1 ¥X 5
F.(. Box 127

Wichute, Kansas 67201

Fax No. (316) 2630125

Re:  Humt/Bible v. Schreider Medical Clinic, LEC., etal
Sedpwick County District Coert Case No. 05 C 4280

Dhear Pamela:

Ireceived a copy of your lerer of Jamuary %, 2006, w0 Tudge Vining enclosmg four cases cited
in vour memorandum in support of defendants’ joint motion to stay proceadings. [ note that you did
not provide copies of the four cases 1o me.

Plegse send me an exact copy of the cases you provided to Tudge Vining, ncluding any
highlights or underhning,

Thank you
Sincarely vours,

LARRY WALL TRIAL LAW

LW :se

e M Andrew W, Hutton (@ Fax No. (316) 686-1077
Mr, Gary M. Austerman (@ Fax No (316} 26T-0333
Air. Brian C. Wright (@ Fax Mo (620) 793-8523
Mr. Randall EL Elam (@ Fax No (316) 263-0125
Mr. Micholas §. Daity @ Fax Mo, (318) 265-3812
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s 283 Sfficers ang Public Emplovees
o283l Appaintment, Qualification, and Tenure
e Z8315) Resignation, Suspension, oF REmoval
228 3KE6 k. Grours for Removal. Most Lied Casey

The "prigr term rule” 1s 3 common-law rusle which generally srenidlts a aublic officer fram being rermgwad from effice
far misconduct oocurring during a srevious term of the nffice.

[Z71 XevClie Noles E
o203 Officers anhd Public Employees
w=2831 appointment, Quslification, and Tenure
s 2431[GY Resignation, Suspension, o7 Femaval
=I83k66 k. Geounds for Removal, Mot Cited Cases

Tne principal rationale of the prior term nile, wikich generally pronioits 2 public officer fram peing remaved from
office for misconduct eocurring during a previous term of vhe office. is that reslection or reappointment of the officer
amounts to condonation of his prier misconduct.

{78] Kevlits Motag
g2 83 Cificars and Pubilc Emplayess
&= 253] appointment, Qualification, and Tenure
=2R31(G] Resiynation, Suspension, or Remaowval
= B3kEE k. Grounds for Remaval. Most Citad Cases

The prior term nade, which genesally prohibits 2 public afficer frem being removed from office for mistonduct
accurring during a prévicus term of che office, should not be apohied whera: (1) the officer steadfastly depied any
wrongooing; (2) the officer had a continung duty © make restitution: or {3} the officer has ar important and wital
spcietal roke.

su 130 *355 Syllabus by the Court
1. The privilege against self-incrimination is nersanzl as it acheres basically o the person, Nt Lo informatlon that
mary incriminate him or her. &n accused caninol assert a third-persan privilege far 3 nonparty withess.
2. It i within the disirict ceurt's discretion whether to grant a stay or cenfinuance in 3 civil trial where there are
criminal charges pending against a party arising from the same set of facks, The appeliate court relvigws the district
court's refsssl to stay cvil proceadings pending criminal outoome an a0 abuse of discretion stand grd of rew ew,
3. The Fifth Armencment t3 the United States Constilution 0oes M mardate a stay of civil procesdings pending the
autcame of sicilar or paraliel criminal proceedings. There is ro general federal constitubional, statutory, or gommon-
1aw rule barring the government fram prosecuting both a civil 2nd criminal action a1 the same time against the same
party even where both actions are the resul of the same sel of Circumsiances, «
4. p defendant bas no absalute right nat to be forced [0 choose between testifying in a civil matter and assariing his
ar her Fifth Amendment privilege. Mot only i5 it permissiohe to conduct & civil procescing at the 5ame tifne s 2
related criminal procesding, #ven If that necessitates invacatlon of tne Fifth Amandment privilege, DUt also IS evan
permissiple for the trier of fect to drdw adverse inferences from the invocatien of the Fifth Amendment in & civil
proceeding
5. The contention that being forced to choose betwaen the campulsion to testify o a cvil suitin grder to aveid an
=3eE aoverse result oo tne meriks pndermings the right ta remzin siient in & cnminal matter, wiile having gigrfacs
appeal, will not stand analysis, While the choice hebaeen teskifying or invoking the Fifth Amendraent privilege may
b difficult, it does not create the basls for & stay.
&. The decision whether to stay civil proceedings in the face of a paraliel criminal proceeding should te made in Lght
of the particular circumsiances and compebng interescs invalved in the case, This means the dedsionmakes shiould
consider She extent ta which the defendant’s Fifth Amendment rghts are implicated. In addition, the decislonmaker
shouid generally conslder the following factors: 1) the interest of the plaintifts in proceeding expaditiously with this

a1 TS N Pererire=Find & fri=False&docsamole=... /1672006
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litgation ar any parocular aspect of i, and the potential prejudice to plainkiffs of 2 Jelay; (2] thie burgen which ary
particular aspect of the proceedings may IMPOse o pefendants: (3) the conveniencs of the court in the
marmagement of its cases, and the afficient use of ludiclsl resaurces; (4} the interast of persons not partles ta ine
civil itgatan: ana (5) the interasts of the pubilc in the pending civil and criminzl DZlQatien.

7 The attorney-chent privilege sheu'd be sirichly confined within the narrowest pessible limits.

&. The asserton of the orivilege depends on the finding of an atternay-client relationshio, An attamey- clignt
relationship is not dependent on the payment of 3 fee, nor i there a requiremant that the relanonshic e
memocialized by contract. The relabionship may be implied from the cenouct of the partes. The redationsnip i
sufficiently established when i is shown Ehat the advice and assistance of the atborney is sought and received In
matlérs pertinent to the profession, The patty asserting the privilege bears the burden af proof for astatlisking all of
the esseniial eloments.

5. A dient's disclosyre to a third party of 2 cornmunicaticn made dunng a canfidential consultation with Ms or ner
attomey sliminates whatever privilege the sammunication may have ariginally possesssd, whather because
disciosure 15 viewsad as an indication **134 that confidentality 5 no longer intended ar as a walver of the arivilege.
10. When considering whether an attomey or firm should be disqualified in a given cass, the appellate court decides
whether the trial eaurt's fndings of fact are (1) supported Dy substantial compelant evigence and (2} sufficient ta
support the conclusions of law,

*3E7 11, It & 2 fundamental rube of statutory construction, to which &l other rules are subordinate, that the intent
of the legistature governs i that intent cen be ascertained, Tha legislature is presurnied to Rave expressed its NTENT
through the ienguage of the statutary scheme it enacced. When a statute i plain and unambiguous, the ourt must
give effect Lo the inténtion of the legisiature as exprassed, fatner than derermine what the law should or should not
he. Statec anacher way, when & siatule s plain and unambiguous, the appeilate courts will not speculate 25 to the
iegisiative intent behind it and wil not read such & siatute 50 as to add something not readily found in it

12, A panel of three judges has Historically besn used In oustar proceedings. There is nething In the quo warranto
sratubes, however, which requires a three-judge panel, K5 A& §0-1301. Likewise, there i5 sothing In Kansas (ase
law which mandates the use of & Shres-judge panei,

13, The trial court's ruling on a motion for 8 contiruance will not be gisturbed on appeal absant an abuse of
digcration.

14. ¥,5.4. 80-521, by negative implcation, retains governmental immunity fram the statute of limitations for causes
of actian arising out of & governmentai funchion. Governmentai funclions are those perfarmed for the general publiic
with respect bo the commaon welfare for which no compensation or particudas benefit bs recejved. Proprietary
functions, on the other hand, are exerclsed when an enlerprise 5 COMMErcial in character of is usuzlly carried on by
private inahaduais or 15 for the profit, benefil, or advantage of the governimental unit congucting e acnvity.

15 When faced with an s#cevie of prajudice filed pursuant to K.5.A. 30 3] 14, this couri has uniimited rewiew, and
an zppesl must decide the legal sufficiency of the affidavit and not the truth of the facs alleged. We examine
whetner the affidavit pravides facts and reasons peraining to the party 0 his or her atbarmey which, If true, give fair
support for a well-grounded Deiief that he or she will not ontain 2 fair trigl. We determine whether the charges are
grounced in facts that would create reasonable doutt congeming the court's Impartialty, not in the mind of the court
tself, or even necessarily in the mind of the litigant filing the mation, but rgther in the mingd of & reasonable person
with krowledge of all the circumstances,

16, Where tne trizl court has made findings of fact and 38 conclusions of law, the function of 2n apoelizte court 1S
to determine whether the findings are suppuorted by substantial competent evigence and whether the findings are
sufficient to support the trial court's condlusions of lzw. Substantial evidence k= eviderce which possesses both
relevance and substance 2nd which furnishes a substantia basis af Eact from which the [ssues can be reasonably
resolved. The appeliate court dees not weigh conflicting avidende, pass on credibility of witnesses, o redeterming
guestons of fact.

17 We review a trial court's apolicatian or denial of the dogirine of leches under an sbuse of discretlon standard of
raview The doctrine of laches is based upon the maxim that equily aids the yigilant and not those who stumber on
their rights, It is defined as the reglect to assert d right o7 clalm winch, saken fogethar with the lapse of time and
athar circlHmMtances causing Drejudics to the adverse party, operates a5 & ber in a court of equity. Laches is the
neglect or amisslon ta assert a right that, taken in cenjundion with lapse of ime and pther circumsianods, CaUses
prejudice to an adverse party. In order to invoke the doctrine of faches, the mevieg party must show that & has
baen prejudiced ar put at disadvantage by the celay,

18 The gecrine of laches does nat apply when a cause of action |s broughe by the State seeking to protect the
LT

19. The priar term rule (s o common-tew ride which ge nerally prohibits 2 pubdic **I32 ofcsr from being removed
from office for miscenduct pocurring during a previows term of the office.

20. The principal rationafe of the prior term rule is that reslection or re2 ppoinkment of the afficer amounts Lo
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candonation of his &r her prior misconduct. Condonation of an otfanse implies knowladge of the oferse, and, i the
afficers misconduct in the orior T87m wWas rorcealad or nok known o the electorate ar rhe apoointing oificial at the
i of reelection or reappoincment, the rule should not D8 spolisd,

21, The prior term rule should not be applied whers (1) che cfficer steadfastly dented any wWronga glng; {2} the officer
hag # contimuing duty to make restitution; or {3) the officer has an imporant ard wital sociatal role.

Margie 1, Preles, of Topeks, argued the cause, and Jonathan B Phelps, of Prelps Charered, of Topeka, was with ner
o the broel for appeilant

=359 M_1. Willoyghhy, assistant attornay genzral, argued the czuse, and Jgno B Dowell, assistant attorney general,
and Capla ], Stovall. attorney generzl, wers with him on The briefl far appelee.

The apinion of the court was delivered by ABBCTL, J.-
This it @ quo warranto action to oust the cefendant, Gavis R Meraley, fram the office of snanff of Shawnes County,
Kansas. The case was heard by two trial judges who found the State Fad sustained its burden of proofon 3 of 13
caunts and enterad an order of guster from office. This court has jurlsdiction pursuant i Sugreme Courf Auie B.03
(2000 Kan, Cr.R.Arnot, 55) (rensferred to Supreme CoUrt on mation) #nd 5.0, 20-3016(a}2). (3), and (4]
Mensley raises 14 i55ues on appeai.
The trizl judges unanimously Tousd, Dy chear and convincing evidence, that Meneley committed willfiul miscenduct, &%
contenplated in K5, A §0- 1205(1), in that he knowingly and willfulty conceated syvidence of Deputy Timathy
Chlander's thefs of drug evigence from the shesiff's offica, he willfully gave felse westimony under gath 20 an Atborney
Caperal's inquisition by denying Nis enowlpdoe of Oblander's illegai druy use and trestment for drug addiction, and
he willfully gave false testimony under aath in the Shawnee County District Court by genving that he had any
¥nowiedga cegarding Cblandar's iileg ab drug use and treatment for drsg addieion.

I Novemnber 1992, Menalgy was elected Sheriff of Shawnes Caunty, Kansas, Mendléy was glected 3 second time in
Movember 1996, and continued in office unti the auster arder ab issue here.

in 1963, Meneley created a special services unit, which, In addition to investigating burglanies, provided manpower
s eurveliance suppart for the narcotics anit Gblander and Scott Baker were original members assigned o the
spacial services unit that included 3 K-8 program, which was obiandec's original assignmant in the unit, Between
January 1993 and May 1994, the Shawnes County Sheriffs office narcolcs unit included Detective Damel Jararmilha,
Detective Scott Hollgday, and Deputy Phal Biume, Captain Foger Love|ace wis the division commarder of both the
special services unlt and nardetics unit. . r

=380 [ late 1993 or early 1694, Oolander started consuming srmall amaounts of cocaine and mathamphetaming,
taking the drugs from the evidencs packels used Lo train his 609. Brug evidence was checked out 1o Qolander, as a
k-3 officer, for months BT 2 tme. He carried the drugs wich fim daily. The drugs were weighid wiven thiy wers
charked (A or aut On Do oCCasions, (herc was a weight giscrepancy in the drugs. Thase disrepancies were
suppased to be noted on reports signeo by the property ceam officer and Ohlarder, bus nathing wis ever done I
resalve the diseregancies.

In late 1594 or =erly 1995, Oblander began making drug buys on the streat. Dblander occasianally Cconsurmned some
of the drugs that ha purchased on the smast. Oblances mestified that he naver Jusesd the drugs in the presence of
armyang else, not even his partner, Erark Gooe, nor did he tell anyone about his cirug use.

*=133 in May or June 1954, Jaramille and Blume were assignad ro the FBL Federal Dnug Task Force, 8 multl-
surlsgictional task force engaged in uhoercover narcotics operetians. Durng their dme with the task force, Jaramillo
and Blume would report back to the sharill's office to provide information snd ypdate Meaneley regarding their
acrivities. Jaramillo and Bluma met with Maneiey in November 1354, February 1995, and July 1555.

Iri late Juiy 1994 OFficer 1.0. Sparkman ratrieved a bag of svidence from the drug evidence locker locakad at the
cheiff's office in the basemant of the Shawnee Caunly Courthouse, The evidence was from the Caldwell case which
Imvalved state and federal drug charges After weighing she avidence, Sparkman dptermined that some of the
cocaine evidence was missing. The officer assigned o the Calgweel) cage was Holladay Hofleday nad checked out the
evidence on June 22, 1994, for use in faderal court proceedings which ended In a judgment of acquittal for Caldwell.
after returning from federal court on July 5, 15494, Holladay held the Caidweall cocalne evidence In his Sesk wntil July
15, 1954, and eventually put the drugs In he gvidence locker. An garhier related state court proceeding had anded In
a plea in Janoary 1992, Thus, by the time Sparkman recrieved the drugs from e evidance locker, all fitigatian
concerning tThe drug evidencea had been concluced. The Caldwelf drugs were Slaied For wse 0 the B-5 program of
destruction. ®361 Upon discavering the missing cocaine, Sparkrman contacted Holladay. The midsing cocaine was
reported To Mengley, who ordered an inte rral Investigakion. The investigation was assignied to Defectve Miks
Rarmirez,

Durnng the investigation, Halladay roid Ramirez thet he had checked the drugs before putting them in the lncker.
They were & in the bag and the bag was inkack,
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May 29, M7

YA FACSIMILE AND U.S. MAIL
Mr, David P. Schippers

Schippers & Bailey

20 Nopth Clark Street, Suite 35800
Chicago, IL 60602

Re:  Kunduce Bible, ot af v Siephen 5. Schneider, 0.0 ot al
Bear Mr. Shippers,

[ undersand yons still represemt Dr. Surphen Schoeider in several matters which Yy Tranic
0 federal charges being filed against him.

We spake at Dr. Schneider’s firss and only depasition in several medical malpractice

cases oa file in Sedgwick County. At thar time, you advised D, Schoeider fo tuke the Fifih
Amendroeznt.

Since that time, his civil defense lawyers have indicated thas Dr, Schneider is willing t2
festify in some civil cases. The same lawyers also indicare they plan to file 2 moticn 10 overium
a prios ruling prohibiting Dr. Schneider from testifying in the cases in which he used the Fifth
Amcdment.

You should be wdvised, and so should your client, that this affice is vooperating fully =~y
the Assisiant U.5. Attornery that is handling the engoing comingl investigation of Dr. Schoeids-
We are sharing al of the depositions and exhibits, 2nd we intend to contimue this cermplete
cooperition throughout fitigation,

W need fo know if Dr. Schocider is available for 3 deposition. We want to dipase him
m a medical malpractice lawsuit on behal? of his deceased patient, Chong “Tina” Roberts, Wa

ﬂn:au:t.irumJ.uLat{:h'udfpusiﬁnu,bulwedunulwmlmukaitﬂhntaﬁdldimimmm
and o Dv. Schnewer,

We believe that the deposition will toech on many areas that are overlapping and
congruent with the criminal investigation. We are very hopeful that the depasition of Dr.
Schneider can taks place with the least dmount of inconvenience. Please advise if vou plan on
attending this degosition,

EXHIBIT
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Very truly yours,

LARRY WALL TRIAL LAW

LWie
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LARRY WALL TRIAL LAW
2024 MNorth Woodlawn, Suite 405
Wichita, Kansas 672032

(316) 265-6000

Fax (316) 267-3567

I THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

JUSTIN E. BRAWNER,
Plasntiff,

Vs, Case No. 06 CV 1903

STEPHEWN ). SCHNEIDER, D.O., and
SCHNEIDER MEDICAL CLINIC, LL.C. 2
Kansas Corporation,

Defendants, 1

PURSUANT TO K.5.A. CHAPTER 60

PLAINTIFF'S RESPONSE TO DEFENDANT STEPHEN SCHNEIDER, D.0.'S
SECOND REQUEST FOR PRODUCTION OF DOCUMENTS

COMES NOW Plaintff, by and through counsel Larry Wall of Larmy Wall Trial Law, and
Chan Townsley, Of Counsel with Brennan Law Group, and purseant to K.5.A. §0-233, and hereby

submits the following responses to Defendant Stephen J. Schneider. D.O.'s Second Reguest for

Praduction of Documents to Plainti T,

1. A copy of all documents and comrespondence including email communications
ransmitted between you and your artomeys and any United States Attormey or other representative
af the United States Anomey’s office, including all enclosures or amachments to such

CoruTunIcations,

EXHIBIT

iy



RESPONSE: Objection. This request seeks to invade the attorney-client privilege and
attorney work-product immunity by seeking disclosure of counsel’s work-product, including
but not limited to strategy, tactics and opinions of counsel in the very civil matter in which this
discovery is served. A request for disclosure of details of counsel’s conduct years after the fact
of injury to Plaintiff are not designed to discover admissible evidence, nor is such discovery
relevant to trial of the claims or defenses in this matter. Defendant seels disclasure af
protected, privileged and/or immune materials and information with no showing of any
attempt to procure the same material or information from other sources and without
demonstrating need by the exhaustion of attempts to procure same from other sources for the
same infermation. Counsel’s communications fo third parties are neither testimony nor
evidence relevant to the claims and defenses applicable to this litigation, The discovery process
is not designed for and is not intended to be used for unbounded “fishing expeditions.”™
Seeking the work product of other counsel is no replacement for original thought during
representation of a party, Plaintiff further objects that the reguest is impermissibly and
unduly vague, because, short of saying “gimme what you got,” counsel propounding the
request cannot énunciate or describe what materials have been requested.

To the extent that these Plaintiffs and their agents have a common interest with the
agencies of the federal government such as the United States Attorney’s Office, the Federal
Bureau Of Investigation, the Kansas Bureao of Investigation, the Drug Enforcement Agency,
and/or the Department of Health And Human Services, Office of [nspector General, in

successfully exposing the Defendants’ dismal medical practices, Plaintiffs assert a joint-interest



privilege, such as the privilege claimed between insurance companies and independent counsel
employed to defend third parties, and/or the privilege asserted hetween independent and

separate counsel prosecuting claims against a common defendant, such as described in Burron

v, RS Reynolds Tobacco Co., 177 F.R.D. 491, ﬁ}}éz%/
o

Chan P. Townsliy, #15590

Respectfully Submuitted,

Koy 130

Larry Wall, #07 f!-i
LARRY WALL TRIAL LaAW
2024 M. Woodlawn, Sutte 403
Wichita, KS 67208

Chan Townsley, #15590
Attorneys for Plaintiff



CERTIFICATE OF SERVICE

The undersigned hereby ceniifies that on the | Ly day of April, 2008, the abave and
foregoing PlaintiflCs Responses to Stephen J, Schneider, D.0."s Second Request for
Production of Documents wers hand delivered 1o

pMr. R.E.I:Iﬂ:.-' Tronati

Mr. Don Gribble

HITE, FANNING & HONEYMAN, L.L.P.

100 M. Broadway, Suite 350

Wichita, Kansas 67202

- Aftorneys for Defendant Schreider Medical Clinic

steven C. Day, Esq.

Chnistopher 5. Cole, Esq.

Woodard, Hernandez, Roth & Day, LLP.

P.O. Box 127

Wichita, K5 &7201-0127

Attorneys for Defendane Stephen J, Schneider, D.0.

Rt

Larry Wall, #0772
Attornsy for Plaintff
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UNITED STATES OF AMERICA
DEPARTMENT OF JUSTICE

SURPOENA DUCES TECUM

T CHAN TOWNSLEY
Ercanan Low Gmop
2024 N Wnodlawi Stecat
Sute 205
Wichita, KS 67208
Fux: 3l6-4982-6222

YOU ARE HERERY COMMANDED TO APPEAR HEFORE

Tanwa 1. Tecwdway, Assistant United States Attariey
U, 8. Aromey s Offize

Frank Carlson Fedorl Building

44 EF Quimey, Hanm 24911

Topuka, K% GGGED

an afhgl wlibs UL Ucpurimiont of Jusiice, and yau are Prevelyy el t b g with vat and el e g

!’I’J“ﬂw’il‘li

SEE ATTACHMENT.

which are azcessary in the perfarmmance of the cesronigibility olthe LS. Deagitrnent of fusice w Envestigate
Fedarl Falth care elfionscs, defined in 13 LLE.C. 4 2008 tn mienn vinlations if, b conapiraciet to viake-
PEULG.C &4 600, 1035, 1347, or 1501H; and 18 1.5 C. 8% 287, 371, Go4. G5, 1000, [UZ7. 134 ], 1343 0r
95410 thu vicdation or canspiracy relotes toa health care Bt 'l propmies {defined m 1810054 4 14,

PLACE AND TIME FOR APPEARANCE:

U5, Amgrney™s Offiee, Frank Cadsin Federnsl Building. 444 5 Sy, Baam 24 Tuspekis, KBS BHBR1en

Apcid 21, 2008 at 4:00 .M,

[N LIEU OF YOUR PERSONAL APFRAKANCE, the toquesied muterin! may ba sealel snd moiied,
addressed il Vanyu J Urealway, Assistang Unated States Amdrmey, Frank Uarlson Foderal Building, 444 59

Ouincy, Room 290, Topeka, K5 £88R1 priar r wane seheduled dute (o ApDear,

IPaikezg ireansnly wnh chercquircmees o shis subpossz will 1irzker i Foabde in proczeding §in shs dise iec copng y il e Uninal Stircs

10 ealdeoe obaoeence 1 die rogaircmenes of St mbooces, qinl ta il il Dwilf ot disooseqrenee.

liawtd aser Sman Ty A1 S48, B0 0l eo e aini s nr Poodaliy B
Lo dl iy Ao wi Gl Epoaly 0 e kT
ELRLES A RFLF-1

EXHIBIT

T




FER-ET-ZBEE LAt 16 From: LS -AT TORMEY TEEETE=EsT Ta:ZiZiasdssseo P

IN TESTIMONY WIHTEREQF
Tanve I Treadway

ths undcasigeed olficial of the .5, DEPARTMENT (F JUSTICE hus hersumie set Rz basad this

I davef _ Ape] . 208,

\J A
(Rignatere

i 1IN - | R
p, 1
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RFTURN OF SERVICE

i being a person aver 18 years of e, hereby certty thar a capy af flus subpaena wag duly served
cndhe person el bescin by means of -

L porsuna] delivery 1o an mdividual, wit: (7 _éﬂr

CHAN TOWNSLEY
Bronnan Luw Group
24 N Woodlawn Steeet
Suste 305

Wichita, K5 07208

Fin. 31668275772

& persomal delivary 1 an address, o owi
\Description of premises)
{Address) o
3, Federal Expeoss wr United States Fostal Service (oo G imaily mailing ro:

uaM_‘.j}fa.m.{}u.muu/ny rf/ E_-Z?fig:{,})




At

AFR-AT-20E3 18! 16 From: LS-AT TORKEY 72EEg52IS3 To:@iTI5aac020

UMITED STATHS OF AMERICA
DEFARTMENT OF JUSTI CF

SUBMOENA DUCES recumM

Up<n conmmsscy or refusal t abey. this sib

poena shall be enforceable by asdor of
Shates Lhistvicr Cuwr,

rhe approprmee Undied

Ll

(11
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Chan Townshay

ATTACHMENT TO SUBPOENA

Brennan Law Group

2024 N, Waoondiawn
auite 4015

Streat

Wichita, K3 67208
FAX: 316-682-222

Please provide copies of any and all setllement agreemeants and offers between
plamtiffs you have representad and Stephen J, Schneider. andfar Schneider Medical

Clinic. andlor any &

mployee of Schneider Madical Clinic,

F.5 8



